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- Agency Workers in Schools.
3.8.1.
The key issue in respect of agency workers in schools is “Who is the Hirer?”

 
3.8.2.
According to the AWR, the “hirer” is a person engaged in economic activity, public or private, whether or not operating for profit, to who individuals are supplied to work temporarily for and under the supervision or direction of that person.

A hirer will have its own legal identity and is responsible for supervising and directing the agency worker while they undertake the assignment.  The question of who is the hirer is a matter of fact to be determined in the light of the circumstances of each case.

According to the Agency Worker Regulations 2010 – Supplementary Guidance Relating to Supply Teachers, the following applies:

(a) Academies.

For Academies, including Free Schools, the hirer is the proprietor of the school; the Academy trust.

(b) Independent Schools.

For independent Schools the hirer is also the proprietor of the school.

(c) Maintained Schools.

In foundation schools, voluntary aided schools and foundation special schools, the hirer is the school’s governing body.

In community schools, voluntary controlled schools, community special schools and maintained nursery schools, the hirer is either the local authority or the school’s governing body.  The AWR Supplementary Guidance relating to Agency Supply Teachers goes on to say that it is a matter of fact to be determined in each case and depends upon to whom the worker is supplied and who supervises and directs that person's work. 

3.8.3.
Save for few exceptional circumstances, such as an intervention in a school, when the London Borough of Ealing (LBE) has been involved in sourcing temporary headteacher cover or in the case of a handful of nurseries where LBE has sourced/ controls agency staff, it can be argued that the hirer is the community school, voluntary controlled or community special school’s governing body on the basis that the school has a direct contractual relationship with agencies they use (LBE is not involved in this relationship) and the schools pay for agency staff out of their own delegated budgets, they instruct agencies to supply staff and the worker is supplied direct to the school and is under the direct supervision of the school. While LBE recommends that the schools comply with the School Staffing Regulations 2009 with regard to vetting, etc. it does not become directly involved with the same which is the responsibility of the school and/or the agency.  The School's HR Consultancy Team does not generally provide any advice to schools regarding agency workers and any issues are a matter between the school and the agency: LBE does not usually become involved.

Qualifying period 

3.8.4.
According to the Guidance relating to supply teachers with regard to community, voluntary controlled, community special schools and maintained nursery schools, if the school's governing body is the hirer, and then the agency worker moves to another school where a different governing body is the hirer, the 12 week qualifying period will restart.

3.8.5.
However, if the local authority is the hirer, an agency worker can move between schools without stopping the clock on the qualifying period, (unless it is to a substantially different role). 

3.8.6.
Community schools, voluntary controlled schools, community special schools and maintained nursery schools (and LBE) are being be advised that if they take on an agency worker who has worked for another community, voluntary controlled etc school within LBE (and there has not been a sufficient break to re-set the qualifying clock), there is a risk of claims from such agency workers that LBE was in fact the hirer and that the qualifying clock has not been reset. 


Comparable employees and pay

3.8.7.
The supplementary Guidance refers to the School Teachers' Pay and Conditions Document which sets out the pay scales for teachers in schools maintained by a local authority, by reference to which agency supply teachers should be paid. However, this does not cover teaching assistants or other people employed to carry out specified work under paragraph 10 of Schedule 2 to the Education (Specified Work and Registration) England Regulations 2003. Further it does not cover any other types of non-teaching agency workers which schools may use. 

3.8.8.
Where schools are the hirer of agency workers they will need to provide the temporary work agencies with the relevant information in respect of the basic terms and conditions to be applied after 12 weeks in the same role. 

3.8.9.
The basic working and employment conditions are: Where the agency worker A would have been recruited as an employee, the relevant terms and conditions that are ordinarily included in the contacts of employees of the hirer or where A would have been recruited as a worker the relevant terms and conditions that are ordinarily recruited in the contracts of workers of the hirer. 

3.8.10.
Schools have access via the Ealing Grid for Learning to job descriptions and role profiles in respect of other posts in the Schools, which would be a reference point for providing agencies with comparable pay for certain roles. 

3.8.11.
The Agency Workers Regulations Guidance suggests that it is unnecessary for an agency worker to look for a comparator because it will be possible for them to identify the appropriate basic working and employment conditions without one. However, an agency worker may find it easier to make out their case for inequality if they are able to point to a comparator. 

3.8.12.
There is therefore a possibility that agency workers in community schools etc. will seek to compare themselves with other employees of the hirer and therefore Council employees, where they may seek to argue that the Council is the hirer or where there are no comparable employees in the School. 

Comparators and Deemed compliance

3.8.13.
The Regulations provide that the hirer will be deemed to have complied with the equal treatment provisions where an agency worker is working under the same relevant terms and conditions as an actual employee comparator and those relevant terms and conditions are ordinarily included in the contracts issued to employees in the comparator's position (Regulation 5(3)). 

3.8.14.
For the purposes of the deemed compliance defence, an employee is a comparable employee if, at the time when a breach of the right to equal treatment is alleged to have taken place, both the employee and the agency worker are: 

Working for and under the supervision and direction of the hirer, and
Engaged in the same or broadly similar work having regard, where relevant, to whether they have a similar level of qualification and skills, and the employee works or is based at the same establishment as the agency worker  or where there is no comparable employee working or based at the establishment who satisfies the above requirements, works or is based at a different establishment and satisfies those requirements. 

3.8.15.
Given that staff employed directly in community, voluntary controlled, community special schools and maintained nursery schools, are employed by LBE rather than the school’s governing body it is likely that the issue of who will be a comparable employee is one which will be subject to test cases and that agency staff will seek to argue that comparable employees are those staff who are employees of the Council.
