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Fair Treatment Suite

CAPABILITY PROCEDURE

SOURCE


AND DATE:

Policy Statement

The Council believes that its success is dependent upon the performance and well being of its employees and is committed to making the best use of their potential by improving and maintaining their development and capability.  


This non-contractual procedure provides a fair and consistent approach towards dealing with capability at work including performance and sickness absence.   It has been developed to comply with legal requirements and in accordance with ACAS guidance and best practice principles.

The aim of the Capability procedure is to ensure that employees of the Council covered by the procedure are treated fairly and consistently. 

This procedure (comprising a toolkit and Best Practice Notes), will enable Managers to work with employees to promptly address capability concerns and take all reasonable steps to encourage, support and enable employees to improve and maintain their performance and sickness absence record.  

Where capability is referred to in this procedure, it relates to either performance or sickness absence concerns.  The toolkit identifies the appropriate action to take to address such concerns performance and the Best Practice Notes provide additional information on specific topics.

Performance

In respect of this procedure, expected standards of performance will reflect skills, knowledge, experience and behaviours required by employees to perform their duties efficiently and to a satisfactory level.  

Sickness absence
In respect of this procedure, sickness absence concerns will be those where a sickness absence trigger has been hit.  Managers will work with employees to reduce levels of sickness absence and improve attendance, making reasonable adjustments and considering redeployment as appropriate. 

When dealing with long term sickness absence concerns, Managers will take all reasonable steps to assist employees to return to their full duties as quickly as possible.  

Prompt action to address sickness absence is vital for wellbeing as research indicates that: 

· if you have a health condition, being in work can help you get better

· remaining in or returning quickly to work is beneficial for people with both physical and mental health problems

· the longer the sickness absence the less the likelihood of return to work

Capability vs Conduct

A distinction must be drawn between those situations where an employee’s performance is unacceptable because they are unable to perform their duties to the required level due to inability or sickness absence and those situations were the employee is capable but wilfully refuses to work to the required standard.  The latter is a matter of conduct and should be dealt with in accordance with the Council’s Conduct Procedure

Confidentiality 
Where an employee discloses personal or private information during this procedure, this should be treated confidentially and handled with sensitively.

Managers and employees involved in the process will be accountable for the security of paperwork and the storage of electronic data related to this procedure.

OHS will request permission from employees to access their medical records if deemed necessary.

Equalities and Diversity

In implementing this procedure, Managers must ensure that equality and diversity considerations are integral at every stage throughout the process.

Monitoring

Managers are required to manage, and monitor locally, performance and sickness absence.

In addition, Managers are required to participate in the reporting and monitoring of sickness absence in their Directorate and across the whole Council.

Toolkit

The Toolkit provides a step by step guide to the stages in dealing with capability issues and the Best Practice Notes provide more detail.  The Procedure and Toolkit, as well as Best Practice Notes, standard forms and model letters are available on the Harrow Hub (Intranet).   The toolkit includes links to the Best Practice Notes and other relevant documents.

Legal Context

The Capability Procedure has been developed to comply with the provisions of the Employment Rights Act 1996, the Employment Relations Act 1999, and the ACAS Code of Practice on Disciplinary and Grievance Procedures.

List of Useful Contacts

A list of useful contacts can be found overleaf. Employees should be reminded of support mechanisms available to them, throughout the use of this procedure.
Useful Contacts
	ACAS 

Advisory, Conciliation and Arbitration Service
	ACAS provide a free, impartial and confidential Helpline service for employment questions

Telephone 08457 474747 
Minicom: 08456061600

ACAS London Regional Office,

Euston Tower, 286 Euston Road, London. NWE1 3JJ

	Access to Work 


	Kings House, 1st Floor, 

Clarendon Road, Harrow, Middlesex   HA1 1YJ 

Telephone: 020 8426 3110 

Fax: 020 8426 3134      Minicom: 020 8426 3133
Email: atw-london-region@jobcentreplus.gsi.gov

	Disability, Advice,  Information and Support Group
	Employee Support group for employees with disabilities

Email:  Daisdais@harrow.gov.uk

	First Assist 

	Employee Assistance Programme - confidential service offering 24 hour telephone information service, legal advice and guidance, debt counselling and financial information

Telephone:  0800 716017       

	Disability Adviser


	A representative from the Harrow Association of Disabled People (HAD) is based at Harrow Council every Wednesday. Contact the HRD Advice Line (as below) for details.

Harrow Association of Disabled People

Ground Floor, Bentley House
Headstone Drive, Wealdstone
Harrow, Middlesex.  HA3 5QX
Telephone: 020 8861 9920 
Minicom: 020 8861 4547   

Fax: 020 8861 9926
Email:  general@had.org.uk

	Harrow Council Black Workers’ Group
	Employee support group for black and minority ethnic employees at Harrow.  For more information please contact Brenda Goring (Vice Chair) on 020 8863 5611 ext. 3776) or contact the Human Resources and Development Advice Line.

	Health and Safety
	Telephone: 020 8424 1407

	Human Resources and Development (HRD)
	Contact 0208 424 1110 for advice and guidance on using the procedure and toolkit 

	Lesbian, Gay, Bisexual and Transgender Group (LGBT)
	Employee support group for lesbian, gay, bisexual and transgender employees
Email: lgbt@harrow.gov.uk

	Mind in Harrow
	8 Havelock Place, 

Harrow,  Middlesex   HA1 1LJ

Telephone: 020 8426 0929 

Email: info@mindinharrow.org.uk

	Occupational Health Service
	Room 215B, Civic Centre,  Tel Telephone: 020 8424 1449

Email: Ochealth.ochealth@harrow.gov.uk 

	Shared Services
	Shared Services, South Wing, 3rd Floor, Civic Centre

Ext 2197 for information regarding SSP and occupational sick pay 

	Staff Carers
	Employee support group for employees with caring responsibilities     020 8424 1023 (ext 2023)

	Trade Unions


	GMB  -  020 8424 1086
Unison  -  020 8424 1795


Capability Procedure Flow Chart

CAPABILITY TOOLKIT
Applicable to:     All employees (excluding Chief Officers and Schools staff)

Introduction to toolkit 

This Toolkit provides a step by step guide for Managers to manage and support employees to improve their performance and attendance.  It details the stages in dealing with capability concerns, both performance and sickness absence, clarifies the process to be used and identifies what actions are required, when and by whom. 

	Glossary of Terms Used
	List of Best Practice Notes



	Days
Refers to working days: Monday – Friday
	BPN 1.
Scope and Definitions of the Capability Procedure

	HRD
Human Resources and Development
	BPN 2.
Interventions to Improve Capability at Work

	BPN
Best Practice Note
	BPN 3.
Procedural Issues

	OHS
Occupational Health Service
	BPN 4.
Reporting, Recording and Trigger Points for Sickness 
Absence

	RTW
Return to Work Interview 
	BPN 5.
One-off Issues of Incapability 

	TU
Trade Union (s)
	BPN 6.
Conducting a Guidance Meeting

	IPAD
Individual Performance Appraisal
	BPN 7.
Returning to Work Following Sickness Absence

	
	BPN 8.
Action Plans / Monitoring Periods

	
	BPN 9.
Referral to Occupational Health Service

	
	BPN 10.
Retention of Disabled Employees

	
	BPN 11.
Early Retirement on the Grounds of Ill Health

BPN 12.
Conducting a Formal Capability Meeting

	
	BPN 13.
Representation

	
	BPN 14.
Possible Actions Under the Capability Procedure

	
	BPN 15.
Dealing with Appeals

	Model Letters
	Templates

	
	Return to Work Form

	
	OHS Referral Form

	
	Action Plan Record Form

	
	Capability Appeal Notification Form

	
	


	1. Day-To-Day Management: Prior to instigating the Formal Capability Procedure


	1.1 Concerns arise 


	Line Manager
	Identifies concern(s) as they arise as part of day-to-day management role

Stock takes to consider the issue(s)

· Is it a sickness absence or a performance issue?

· Is it because the employee ‘can’t do’, therefore a capability matter or that they ‘won’t do’ therefore a conduct matter?

· Is it a significant one-off incident?


	BPN 1 - Scope and Definitions of Capability Procedure
BPN 2 – Interventions to Improve Capability at Work
BPN 3 – Procedural Issues
BPN 4 – Reporting and Recording Sickness Absence
BPN 5 – One-off issue of Incapability


	1.2 Prior to instigating formal procedure 
	Line Manager
	Performance concerns
· Gathers relevant documentation and records on performance, e.g. IPADs, personal objectives, records of one-to-one meetings, etc

· Raises concern(s) with the employee as part of normal day-to-day management including regular supervision and/or one-to-ones 

· Provide the employee with guidance in relation to the performance concerns (the formal procedure should not be instigated until the employee has received guidance in relation to their performance).  Guidance should be kept on the employee’s personal file for up to 12 months.

· Considers interventions to improve capability at work e.g. action plan to improve performance, further development, support, mentoring, coaching, etc and any other support. 

· Makes notes of improvements required and alert employee that formal capability procedure will be instigated if insufficient improvement made  

· Ensures employee is aware of level of performance required

Sickness absence concerns
· Gathers relevant documentation and records on sickness absence, e.g. Return to Work forms, medical certificates.

· Raises concern(s) with the employee as part of normal day-to-day management including through Return to Work interviews and/or regular supervision and/or one-to-ones.

· Provide the employee with guidance in relation to the performance concerns (the formal procedure should not be instigated until the employee has received guidance in relation to their level of sickness absence).  Guidance kept on the employee’s personal file for up to 12 months.

· Tries to ascertain whether there is an underlying health or work related problem contributing to the sickness absence which could be resolved/improved or if an Occupational Health Service (OHS) referral, is appropriate.

· Alerts employee if they have hit the sickness absence triggers and the implications of doing so.  

· Make note of improvements required and alert employee that formal capability procedure will be instigated if insufficient improvement made.  

· Alert employee to any support/advice that may be available to them.

· Ensure employee is aware of level of performance / attendance required.

· Set target and time frame for monitoring period.

· Confirm all agreed actions in writing


	Conduct Procedure
BPN 7 – Conducting a Guidance Meeting
BPN 2 - Interventions to Improve Capability at Work
BPN 7 – Conducting a Guidance Meeting
BPN 2 - Interventions to Improve Capability at Work
BPN 8 – Returning to Work following Sickness Absence
BPN 4 – Reporting and Recording Sickness Absence
BPN 6 – Triggers for Sickness Absence
BPN 9 - Action Plans / Monitoring Periods

	1.3 Occupational Health Service (OHS) Referral
	Line Manager
	Where there are health concerns, a referral to OHS should be made as early as possible.

An immediate referral should be made if an employee is off sick for 3 days or more following an industrial injury, or if there are concerns about an employee’s health. 

If the employee has a disability, which may fall under the Disability Discrimination Act, reasonable adjustments to assist them attend and perform at work, must be made. 

For short-term sickness absences, referral to OHS should take place where absences may be linked or there is the possibility that there is an underlying cause. 

At any stage in the procedure, OHS may advise that the employee is not able to carry out duties of current role as a result of their medical condition therefore alternative employment should be sought. Seek advice from HRD. 


	BPN 10 - Referral to OHS 

OHS Referral form 



BPN 11 – Retention of Disabled Employees
BPN 12 - Early Retirement on Grounds of Ill Health
Redeployment for Medical and other conditions procedure


	1.4 Ongoing Capability Issues
	Line Manager
	If sickness absence record/performance significantly improves, informs employee, provides guidance on what they need to do to sustain the improvement and confirms this in writing.  

Instigates the Formal Capability Procedure if the employee’s absence level or performance does not improve.

Completes a short report about employee’s capability in preparation for presenting at the 1st formal Capability Review meeting. 


	BPN 7 – Conducting a Guidance Meeting

	Formal Capability Procedure

	1st Capability Review

	2.1 Notification of the 1st formal Capability Meeting
	Line Manager
	Arranges meeting

Writes to employee setting out concerns to be considered giving  a minimum of 5 days notice of the meeting and:
· alerting employee that outcome of the Capability Meeting could be a First Warning

· giving employee the supporting paperwork as appropriate (guidance received, IPADs, records, notes of meetings, RTW forms, etc) 

· advising employee of their entitlement to representation by a Trade Union Representative or work colleague

	BPN 13 – Conducting a formal Capability Meeting 

Model letter – Inviting Employee to 1st formal Capability Meeting
BPN 14 - Representation

	2.2 1st formal Capability Meeting takes place
	Chair of the 1st formal Capability Meeting 
	May be the line manager if SPM 5 or above or a manager with delegated authority to do so.

Considers the case, which could be in the form of a report or a statement produced by the line manager and any response provided by the employee and/or Trade Union representative.

Considers any circumstances e.g. personal or health considerations that may affect the employee’s capability.

Allows the employee to raise any points they wish to be considered.


	BPN 13 – Conducting a Formal Capability Meeting 

BPN 15 – Possible Actions under Capability Procedure
BPN 2 – Interventions to Improve Capability at Work


	2.3 Determining the Outcome
	Chair of the 1st formal Capability Meeting
	Having considered all information presented, determines the appropriate course of action, the time frame for the monitoring period and how progress will be monitored.  Schedule for the 2nd Formal Capability Meeting.

Reconvenes meeting, informs the employee of the decision and their right of appeal 
	BPN 9 - Action Plans/ Monitoring Periods


	2.4 Confirming the Outcome
	Chair of the 1st formal Capability Meeting
	Confirms outcome of meeting to employee in writing, within 5 days whether a First Warning will be issued or if no further action will be taken.


	Model letter – Confirming outcome of 1st and 2nd Formal Capability Meeting 
Model letter – Confirming Outcome of 1st and 2nd Capability Meeting NFA 

	2.6 Monitoring Period

	Line Manager

	If as a result of 1st formal Capability Meeting, a monitoring period is set, provides ongoing monitoring and regular feedback to employee during this period.

At end of the monitoring period, if the Line Manager will not be chairing the 2nd formal Capability Meeting, completes a short report on the absence or performance in preparation for presenting at the 2nd formal Capability Meeting.
	BPN 9 – Action Plans / Monitoring Periods

	3. Appeal (following 1st Formal Capability Meeting)

	3.1 Right of Appeal 
	Employee
	Within 10 days of receipt of the outcome letter submits their appeal, using the Appeal Record form provided, to the chair of the 1st Capability meeting.


	Capability Appeal Record Form 

	3.2 Acknowledgement of Appeal and arrangements for Appeal Hearing
	Chair of the 1st formal Capability Meeting
	Acknowledges employee’s appeal request and explains the process to be followed.

Informs Manager graded SPM4 or above of appeal request, to arrange the hearing

Within 10 days of receiving appeal record form, completes management case statement and submits this with the outcome letter and employee case statement to Manager graded SPM4 or above to hear the appeal.


	Model letter: Acknowledgement of Appeal


	
	Chair of the Appeal Panel

 
	Manager SPM4 or above arranges Appeal Hearing to be held within 20 days of receipt of appeal record form.

Manager also invited to attend the Appeal Hearing to present the Management Case Statement.

Writes to employee setting out details of the appeal and includes:

· a minimum of 5 days notice

· advising employee of entitlement to representation from a Trade Union Representative or work colleague
· enclosing a copy of the Management Case Statement


	BPN 16 – Dealing with Appeals

	3.4 Appeal Hearing 
	Chair of the Appeal Panel  and HRD 
	Listens and asks any questions in relation to:

· the evidence/information put forward by the employee (and/or Trade Union Representative or work colleague).

· the Management Case Statement put forward by the manager who issued the warning.


	BPN 16 – Dealing with Appeals

	3.5 Determining the outcome
	Chair of the Appeal Panel  and HRD 
	Considers evidence/information and makes decision whether to uphold the decision of the 1st formal Capability Meeting decision.  


	

	3.6 Confirming the outcome
	Chair of the Appeal Panel  


	Informs employee of the decision 

Confirms outcome of the Appeal Hearing to the employee, in writing within 5 days of the hearing
	Model letter - Confirming outcome of Appeal Hearing


	4. 2nd Formal Capability Meeting

	4.1 Notification of 2nd Formal Capability Meeting
	Chair of the 2nd Formal Capability Meeting
	Chair may be the line manager if SPM 5 or above or a manager with delegated authority to do so.

Arranges meeting for 2nd formal Capability Meeting  

Requests a short report from the line manager (if not chairing this meeting) on the absence or performance issue, to be presented at the 2nd formal Capability Meeting.

Writes to employee setting out concerns to be considered and giving a minimum of 5 days notice and:

· alerting employee that the outcome of 2nd formal Capability Meeting could be a Final Warning, if First Warning was previously issued

· providing employee supporting paperwork as appropriate (guidance received, IPADs, records, notes of meetings, RTW forms, etc) 

· advising employee of entitlement to representation from Trade Union or work colleague


	BPN 13 - Conducting a Formal Capability Meeting
Model letter - Inviting employee to 2nd Formal Capability Meeting
BPN 14 - Representation

	4.2 

2nd Formal Capability Meeting 
	Chair of the 2nd Formal Capability Meeting


	Considers the Management Case Statement (presented by the Line Manager, if the Line Manager is not chairing this meeting) and the responses provided by the employee and/or Trade Union Representative or work colleague. 

Considers any circumstances, personal/health considerations that may affect the employee’s capability

Allows the employee to raise any points they wish to be considered


	BPN 13 – Conducting a Formal Capability Meeting 



	4.3 Determining the Outcome
	Chair of the 2nd Formal Capability Meeting & HRD
	Having considered all the information presented, determines the appropriate course of action, the time frame for a monitoring period and how progress will be monitored.  


	BPN 15 – Possible Actions under Capability Procedure
BPN 9 – Action Plans/ Monitoring Periods


	4.4 Confirming the Outcome
	Chair of the 2nd Formal Capability Meeting


	Informs the employee of the decision and their right to appeal against the decision.

Confirms outcome of meeting to employee, in writing, within 5 days whether a Final Warning will be issued or if no further action will be taken beyond this stage.


	Model letter - Confirming outcome of 1st and 2nd Formal Capability Meeting 
Model letter – Confirming Outcome of 1st and 2nd Capability Meeting NFA




	4.6 Monitoring  Period

	Line Manager

	As a result of 2nd formal Capability Meeting, if monitoring period set, continue to monitor and give regular feedback during the monitoring period.

At end of review period, if the Line Manager will not be Chairing the 3rd formal Capability Meeting, Line Manager completes a short report on the absence or performance in preparation for attending the 3rd formal Capability Meeting


	BPN 9 – Action Plans / Review Periods

	5. Appeal (following 2nd Formal Capability Meeting)

	5.1 Right of Appeal 
	Employee 
	Within 10 days of receipt of the outcome letter submits their appeal using the Appeal Notification form provided, to the chair of the 2nd Capability meeting.


	Capability Appeal Record Form 

	5.2 Acknowledgement of Appeal
	Chair of the 2nd Formal Capability Meeting


	Acknowledges employee’s appeal  request and explains the process to be followed

Informs Manager graded SPM4 or above of appeal request, to arrange the hearing

Within 10 days of receiving appeal, completes the management case statement and submits this with the outcome letter of 2nd formal Capability Meeting and the  employee case statement to Manager graded SPM4 or above to hear the appeal.


	Model letter - Acknowledgement of Appeal


	5.3 Arrangements  for Appeal Hearing
	Chair of the Appeal Panel (Manager graded SPM4 or above)
	Arranges for appeal to be held within 20 days of receipt of the employee’s Capability Appeal Record Form.  

Asks Chair of 2nd Capability Meeting to attend the Appeal Hearing to present the Management Case Statement.

Writes to employee setting out details of the appeal giving a minimum of 5 days notice and including a copy of the Management Case Statement.


	BPN 16 – Dealing with Appeals

	5.4 Appeal Hearing 
	Chair of the Appeal Panel 
	Considers the evidence/information put forward by or on behalf of the employee and the Management Case Statement
Makes a decision on information presented whether to uphold the decision of the 2nd formal Capability Meeting.


	BPN 16 – Dealing with Appeals

	5.6 Confirming the outcome
	Chair of the Appeal Panel 

	Informs employee of the decision

Confirms outcome of Appeal Hearing to the employee, in writing, within 5 days of hearing


	Model letter - Confirming outcome of Appeal Hearing


	6. 3rd Formal Capability Meeting

	6.1 Arrangements for 3rd Formal Capability Meeting
	Chair of the 3rd Formal Capability Meeting  


	Chair may be line manager if graded SPM3 or above or Manager with delegated authority to do so.

Arranges the 3rd formal Capability Meeting.  

If the Line Manager will not be Chairing the 3rd formal Capability Meeting, Line Manager completes a short report on the absence or performance in preparation for presenting at the Meeting.

Writes to employee setting out concerns to be considered and giving a minimum of 5 days notice and:

· alerting employee that outcome of 3rd formal Capability Meeting could be Dismissal, if Final Warning previously issued.

· giving employee supporting paperwork as appropriate (guidance received, IPADs, records, notes of meetings, RTW forms, OHS referrals and advice, etc) 

· advising employee of entitlement to representation by Trade Union or work colleague 


	BPN 13 – Conducting a Formal Capability Meeting
BPN 14 - Representation


	6.2 
3rd Formal Capability Meeting 
	Chair of the 3rd Formal Capability Meeting  


	Considers the case, which could be in the form of a report or a statement produced by the line manager and any response provided by the employee and/or Trade Union representative.

Considers any circumstances (personal/health considerations) that may affect the employee’s capability.

Allows the employee to raise any points they wish to be considered.


	BPN 13 – Conducting a Formal Capability Meeting 

BPN 15 – Possible Actions under Capability Procedure
BPN 2 - Interventions to Improve Capability at Work


	6.3 Determining the Outcome
	Chair of the 3rd Formal Capability Meeting  and HRD 


	Having considered all the information presented, determines the appropriate course of action, the timeframe for a monitoring period, if appropriate and how progress will be monitored.   

Informs the employee of the decision. 


	BPN 9 – Action Plans/ Monitoring Periods

	6.5 Confirmation of outcome
	Chair of the 3rd Formal Capability Meeting  


	Confirms outcome of meeting to the employee in writing, within 5 days, advising employee of their Right of Appeal and to whom.

If decision taken to dismiss, employee to be given notice

If the employee is not dismissed, sends confirmation letter to employee within 5 days stating when the Final Warning expires and any further action if appropriate.


	Model letter - Confirming Outcome of 3rd Capability Meeting
Model letter -  Confirming Outcome of 1st and 2nd Capability Meeting NFA 

	7. Appeal (following 3rd Formal Capability Meeting)

	7.1 Right of Appeal 
	Employee 
	Within 10 days of receipt of the outcome letter submits their appeal, using the Appeal Record form provided, to the chair of the 3rd Capability meeting.


	Capability Appeal Record Form 

	7.2 Acknowledgement of Appeal
	Chair of the 3rd Capability Meeting  


	Acknowledges employee’s appeal and explains the process to be followed.

Informs Director/Head of Service graded SPM1 or above of appeal to arrange hearing

Within 10 days of receiving appeal record form, completes a management case statement and submits this with the outcome letter of the 3rd formal Capability Meeting, and the employee case statement to the Director/Head of Service graded SPM1 or above, to hear the appeal.


	Model letter -  Acknowledgement of Appeal


	7.3 Arrangements for Appeal Hearing
	Director/ Divisional Director/Corporate Director graded SPM1 or above
	Appeal Hearing to be arranged to be held within 20 days of receipt of the employee’s Capability Appeal Notification Record  

Invites Chair of the 3rd formal Capability Meeting to attend the Appeal Hearing to present the Management Case Statement. 

Writes to employee setting out details of the appeal giving a minimum of 5 days notice and enclosing a copy of the Management Case Statement


	BPN 16 – Dealing with Appeals

	7.4 Appeal Hearing 
	Director/ Divisional Director/Corporate Director SPM1 or above and HRD
	Considers the evidence/information put forward by or on behalf of the employee and the Management Case.

Makes a decision on information presented whether to uphold the decision of the 3rd formal Capability Meeting.


	BPN 16 – Dealing with Appeals

	7.6 Confirming the Outcome
	Director/ Divisional Director/Corporate Director SPM1 or above 
	Informs employee of the decision

Confirms outcome to the employee in writing, within 5 days of hearing.

Advises that there is no further right of appeal under Harrow’s internal procedure.
	Model letter - Confirming outcome of Appeal Hearing


Best Practice Note 1 - Scope and Definitions of Capability Procedure
· This procedure is applicable to Harrow Council employees whether they are on permanent, fixed-term or temporary contracts of employment.

· This procedure is not applicable to Chief Officers, to schools employees or to employees who are in their probationary period.  Link to Probationary Procedure
· The formal procedure should not be used until attempts have been made to resolve capability concerns through guidance.  The employee must be aware that there is a problem, what that problem is and what needs to be done to address it.  This can be done at one-to-one meetings, Return to Work Interviews and/or IPADs as appropriate.   When it becomes clear that guidance has not produced the required improvement, the formal process should be instigated.

· An employee’s capability may be defined as unacceptable when they are unable to satisfactorily carry out the duties for which they are employed. Examples include:

· unacceptable standard or quality of work performance.

· unacceptable level of work output 

· inability to perform tasks or achieve objectives outlined in the role profile to the standard required

· unacceptable level of sickness absence (hitting absence triggers).

· These examples should be considered as a ‘can’t do’ issue compared to a ‘won’t do’ issue which should be considered under the Council’s Conduct Procedure – Link to Conduct Procedure.  Examples of ‘won’t do’ – conduct issues include:

· wilful refusal to work to the required standard

· negligence at work leading to injury, loss or damage to council or public property

· failure to follow the Council’s sickness absence reporting process

Best Practice Note 2 - Interventions to Improve Capability at Work
Listed below are some examples of problems encountered in relation to capability with possible actions for addressing these.  These may be related to work or to the individual. The list provides examples only and may be useful in dealing with capability concerns.
	Examples of 

work difficulties that may

be the responsibility

of the Manager


	· Lack of direction to the employee

· Poorly defined job role (objectives, standards, priorities, reporting line)

· Lack of feed- back about performance

· Expectations of the role not being met

· Poor team relationships

· Training provided fails to reach the standard required  

· Inability to prioritise 

· Lack of local job related knowledge for new starter or recent promotee

· Impact of limited resources

· Poor relationship with the person managed

· Poor attendance levels


	Interventions by the Manager which could improve Capability

	Actions which could be taken by the Manager in respect of work difficulties for which they are 

directly responsible


	· Update and agree job description

· Delegate work in a more structured way

· Set clear, appropriate targets and standards for performance and attendance

· Review employee’s workload to determine whether manageable

· Review cover provisions  for absent employees 

· Provide active and appropriate support

· Provide regular feedback 

· Recognise and value contribution

· Address conflicts in team

· Provide induction which includes addressing local systems, processes, etc

· Develop employees in their work via coaching, training, mentoring, etc

· Consider temporary adjustments to duties or performance standards 

· Consider permanent changes to duties

· Undertake Risk Assessments
· Address issue of poor attendance 
· Referral to OHS


	Examples of work difficulties that may be the responsibility of the employee
	· Lack of job knowledge or job related skills

· Lack of flexibility in approach to work

· Inability to understand task or objectives

· Lack of motivation
· Frequent mistakes and/or carelessness

· Inability to develop to meet new work demands

· Poor relations with colleagues and or manager

· Inability to deal with the pressures of the job

· Poor attendance record

	Interventions by the Employee which could improve Capability

	Examples of 

Positive Actions which could be taken by the employee to address work difficulties for which they are directly responsible


	· Accept responsibility for work and standards of output

· Clarify and review objectives with manager

· Seek and act on feedback about quality of work

· Attempt to meet agreed targets

· Develop skills and knowledge

· Seek support as required from manager and/or other team members

· Work co-operatively and flexibly within the remit of the role profile

· Inform manager of circumstances which influence ability to carry out work, or of any changes if these have not been reported

· Keep manager informed of work in progress, obstacles and any problems that arise

· Address attendance concerns
· Undertake learning and development

· Request additional support

	Examples of external factors that may not be under the direct control of the employee
	· Sickness absence

· Mental health

· Disability

· Addiction 

· Family problems

· Relationship problems

· Bereavement    

· Financial difficulties

· Personal problems

	Interventions by the Employee which could improve Capability

	Examples of 

Positive Actions which could be taken by the employee in respect of external factors that may not be under their direct control.
	· Approach  their GP or OHS for support/advice

· Accept referral to OHS

· Undertake counselling or other referral activities in good faith

· Contact Council’s Employee Assistance Programme for support/guidance

· Consider seeking support from external agencies (for example with the care of elderly parents) 

· Consider flexible working arrangements/reducing hours of
work on temporary or permanent basis


Best Practice Note 3 - Procedural Issues

Time Limits

· In normal circumstances, capability issues (or issues to do with capability) will be dealt with as quickly and as fairly as possible within the time limits specified within the procedure.  However, there may be circumstances where it is not reasonably practicable to adhere to the timescales set.  If timescales have to be extended, the employee must be informed and given the reasons for the extension.

· Shorter timescales to those referred to in the procedure may be followed if by mutual agreement. 

· Any reference to days within the procedure is working days, Monday - Friday.

Case Records 

· It is important that written records of the formal process including copies of letters, appeal papers, outcome of appeals etc. and any subsequent developments are kept.

· On completion of a capability process, managers should ensure that they forward any relevant paperwork in connection with the case to HRD to be stored with the employee’s records. Letters confirming formal actions taken will be kept on the employee’s personal file for the duration of the capability action, after which time they will be removed. 

· Notes should be taken at all meetings as part of the Capability Procedure (this is not the role of HRD).

· Records should be treated as confidential and kept in accordance with the Data Protection Act 1998, which gives individuals the right to gain access to certain personal information that is kept about them.  This includes capability records. 

· Electronic recording of interviews/meetings or appeal hearings is not normally permitted and must not take place without the prior agreement of all parties involved.  Managers should seek advice from HRD.

Attending meetings/hearings

· Managers and employees must make all reasonable attempts to attend the meetings arranged under the procedure within the specified timescales.  

· Where an employee/representative is unable to attend a meeting/hearing, every effort should be made to re-arrange the meeting to a mutually convenient date and time, within the set timescales.

· A minimum of one alternative date and time should be offered.  The reasons and likely duration for the employee not being able to attend a meeting/hearing should be considered and appropriate action taken prior to offering the alternative date and time.  Managers are advised to seek advice from HRD before taking this action. 

· Where an employee is on sick leave and unable to attend a meeting(s), the procedure should continue as far as possible in the absence of the employee.  
· When the employee is on long-term sickness leave, their line manager should refer them to OHS seeking advice on whether the employee is fit enough to attend meetings/hearings and/or fit to submit written documentation to be considered in their absence.

Employee’s Resignation

· If an employee resigns or offers their resignation, during or prior to a Formal Capability Meeting, the process should normally continue to it’s conclusion.  Managers must seek advice from HRD before proceeding.

Decision Making

· All decisions should be transparent and if challenged, managers should be able to provide a sound rationale/explanation for their decision. 
· All decisions are subject to challenge, therefore managers should ensure that their records are able to provide a sound rationale for their decision.
Best Practice Note 4 – Reporting and Recording Sickness Absence

· It is a requirement for Line Managers to hold records in place to enable them to manage and monitor each employee’s sickness absence, together with the reasons, for the reporting and monitoring of sickness absence in the Department and across the whole Council. 

· Managers are reminded that SAP holds the official records of sickness absence and any locally held information is subject to Data Protection Act rules e.g. security of personal data. Locally held record should not include copies of employee’s Self Certificates, Fit to Work Notes or other information relating to the employee’s medical details

· Fit Notes should be passed to Managers for checking before being sent off to Shared Services, to ensure that the correct sickness dates are recorded and any discrepancies identified and resolved as soon as possible.

· All documentation relating to a formal Capability meeting should be sent to Shared Services to be placed on the employee’s personal file, to ensure that a full record is held and kept up to date

Absence Impact Reporting

· Managers have access to reports through SAP (Absence Impact Report) which provides monthly information on sickness absence levels for employees in their area.  This highlights where triggers have been hit and the Bradford Factor for each employee. 
· To access this report:

· Log on to SAP

· Click on Reports menu

· Select HR from the sub menu

· Open Time Management folder

· Click on ‘Absence Impact Reporting’

· SAP Issues

· If an employee’s salary is not being charged to their home cost centre, but to an alternative code e.g. where the salary is linked to project or to external funding, their absence impact reporting figures can be distorted. Managers therefore need to take this into account, in investigating absence triggers.
· If as a consequence of a restructure for example, the Organisational Unit of a section changes, any previous sickness absence will not automatically move into the new Org Unit but will fall under a Non-assigned Org Unit, resulting in incorrect absence figures as shown in the Diagram 1 below.
Diagram 1
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The correct figures should be as shown in Diagram 2

Diagram 2

	Organizational Unit
	Employee
	Absence Occurrences in last 3 months
	Absence Occurrences in last 12 months
	Absence Days in last 12 months
	Bradford Factor

	Organizational Plan
	Employee 1
	4
	5
	7
	175

	
	Employee 2
	3
	4
	5
	80


However, adding the employee’s figures for the assigned and non assigned units in Diagram 1 gives an accurate result.

Recording and Monitoring 

In addition to recording sickness absence on SAP, managers should record and monitor other absences including hospital appointments, Annual Leave, Maternity Leave, Special Leave, Unpaid Leave etc.
Employee Reporting Arrangements
· Employees must notify their Manager on the first day of their absence from work due to sickness or ensure someone else does this for them as soon as possible.  This should be done within the first hour of their normal start time or shift start time unless otherwise agreed locally.
· Employees should then notify their manager daily of their continued sickness until there is a clear indication of the duration of sickness absence e.g. receipt of a medical certificate, or there are extenuating circumstances.

· Failure by an employee to follow reporting arrangements when absent and/or provide supporting documentation if requested, will be considered as a conduct matter and may result in disciplinary action being taken.

· Unauthorised absence is unpaid.  Managers should write to the individual to inform them that unless a medical certificate is provided by a stipulated date, the period of unauthorised absence will be unpaid and the individual would be subject to the Council's Conduct procedure.

Appointments

· GP and Dentist appointments must be taken in the employee’s own time wherever possible.  Where this is not possible, the appointment should be made at the beginning or end of the day (or shift) and the employee should discuss with their manager how the time can be made up. Time will be given for emergency GP and Dentist appointments. 

· Where absences for GP, Dentist or Hospital Appointments are for half a day or more these should be recorded on the Staff Return under absence code “M” which relates to Hospital/Doctors Appointments and will count towards an employee’s sickness absence record for payroll purposes.

· Where absences for GP, Dentist or Hospital Appointments are for less than half a day they do not need to be entered on the Staff Return but the Manager should keep a separate record together with the reason.

· Where an employee makes up the time taken for a GP, Dentist or Hospital appointment, this will not be recorded as part of the employee’s sickness absence record for payroll purposes or show on the Absence Impact Report.  However, the Manager should keep a separate record of the fact that the employee has had such an appointment.

· Absence for GP, Dentist or Hospital Appointments will not trigger the Capability Procedure unless the frequency or reason gives cause for concern.  However, if for half a day or more they will show on the Absence Impact Report.  Managers should be able to differentiate sickness from appointments from their local records.

· Employees may be asked by their Manager to produce evidence of hospital appointments.

· Managers should meet with employees who have frequent Hospital, Dentist, or GP appointments to review the reasons for their absence.  If they are concerned that there may be an underlying reason a referral to OHS may be appropriate – a record should be kept of any discussion and action agreed.

Staff Returns 
· Sickness absences of half-day (half the normal hours due to be worked by the employee on that day) or more must be recorded and submitted to Shared Services - see below for guidance on completing Staff Returns.  

· Sickness absences of less than half-day should not be recorded on Staff Returns but the manager should keep a separate record together with the reasons for the absence.

· Staff Returns must be submitted every week, even where there are no absences when a “Nil” returns should be submitted on the form.  

· Each week, Managers with responsibility for authorising weekly staff returns must ensure they are fully completed and returned to Shared Services, 3rd Floor South Wing Civic Centre Station Road Harrow Middlesex HA1 2XF, by 9.00 am on the following Tuesday. 

· Where Staff Returns consistently fail to be submitted on time, this will be reported to Corporate Directors / Directors and Divisional Directors.  

Completing Staff Returns

· Staff Returns should confirm the details of sickness absence and industrial injury for all employees whether employed in a full or part time capacity.  Reasons for sickness should always be included as this provides the authority with valuable information in terms of identifying trends (e.g. stress, muscular-skeletal, etc). The codes and listings for sickness absence are highlighted on the staff return.  

· The manager should only record dates that the employee was absent due to sickness and should not include annual leave, on a course, working from home etc.  

· The ‘Date Fit to Return’ should always be completed if different to ‘Date of Return to work’ e.g. if employee works part time (Monday – Wednesday) and the day they were fit to return was not their working day (Thursday).  This also applies to those who are sick on a Friday and return to work on a Monday.  If they were fit to return to work on the Saturday, then this date should be recorded in the ‘Date Fit to Return’ otherwise the employee will be recorded as sick until their next working day.  This may cause inconsistencies between SAP data and the dates on the employee’s Self Certificate/Statement of Fitness for Work.

· In continuing absences, (e.g. long term sickness etc) the first day of sickness absence should be repeated on subsequent staff returns, until such time as the staff return shows a return date.

· Managers should ways check on the previous staff return to ensure that all sickness absence s without a return date are included on the current return.

Managers with access Self Service (MSS)

· MSS must be used for submitting Staff Returns and are not required to send a hard copy to Shared Services.

Managers without access to Managers Self Service (MSS)

· Must record the sickness absence of a half-day or more, on the weekly staff return form and can submit this electronically via GroupWise to staff returns, or to staffreturns@harrow.gov.uk. The Staff Return will not be accepted by Shared Services unless it has either been signed or emailed by the manager.

· A template standard staff return form, is available on the intranet at http://harrowhub.harrow.gov.uk/downloads/download/769/staff_return-non-schools.  This is the only version to be submitted to Shared Services. 

· Must carry out regular monitoring of absences by undertaking checks between SAP and their local records i.e. hard copies of staff returns, to ensure any discrepancies are identified and resolved.  This will assist in ensuring that all council records match and are accurate and that reliance can be placed on SAP information.

Best Practice Note 5 - One-off Issues of Incapability
· From time to time, an incident may occur which highlights an employee’s incapability in relation to their performance in a specific aspect of their duties.

· It is likely to result in major consequences for their service area or across the Council.  This incident may be the result of an oversight, lack of ability, lack of awareness or poor judgement by the employee and is likely to be unforeseen.  However, if the incident arises as a result of the employee’s carelessness, negligence or lack of action, this will not constitute incapability but will be regarded as misconduct and addressed under the Council’s Conduct Procedure.

· Although a one-off issue (rather than concerns regarding the employee’s performance over a period of time), this is poor performance which should be dealt with in accordance with the principles of the Capability Procedure.  However, due to the nature of these issues of one-off issues of incapability, guidance may not be carried out prior to a Formal Capability Meeting taking place.

· As part of their normal day-to-day management, the Manager should meet with the employee to find out about the incident and relevant factors.  The manager should try to ascertain the facts and the employee’s performance in relation to it.

Best Practice Note 6 – Trigger Points for Sickness Absence
· It is the Manager’s responsibility to address any concerns about an employee’s level of sickness absence, regardless of whether they have hit any triggers  

· Managers have access to regular reports on levels of sickness absence for their employees – Link to BPN 4 Reporting and Recording Sickness and will be expected to manage sickness absence in accordance with this procedure.
· Hitting a trigger is an indication that the employee’s sickness absence record needs to be addressed with a view to improving their attendance and this is a trigger for the manager to take action to try to reduce the level of sickness absence - it is not a trigger for formal warning. 

· The employee needs to know, at an early stage, the implications of hitting a trigger and the likely consequences if the formal procedure is instigated. Managers need to exercise tact and sensitivity at all stages of the procedure.

· The Council’s sickness absence triggers are as follows:
· Three separate sickness absences of any duration in a three month period, or

· Five separate sickness absences or a total of twelve days sickness absence  in a twelve month period, or

· A pattern or type of sickness absence  that causes concern e.g. regular absence, often leaving work a few hours early due to sickness, frequent medical appointment, or 

· Single episode of four continuous weeks (long term sickness absence)

· This is applicable to full and part-time employees, regardless of the hours they work

The Bradford Factor

The Bradford factor is a way of illustrating how disruptive frequent short-term sickness absence can be. Bradford factors are a way of highlighting those individuals with serious absence and patterns of sickness absence, which give cause for concern.


The Bradford factor is not a trigger but should be used when identifying “where to start” where large numbers of employees hit the triggers.  This information is available to Managers as part of their management information on sickness absence.

The Bradford factor is calculated as S X S X D = Bradford factor.

     S is the number of spells (occasions) of sickness absence in the last 52 weeks.  

     D is the total number of days’ sickness absence in the last 52 weeks. 

Best Practice Note 7 - Conducting a Guidance Meeting
Feedback and counselling can play an important part in reviewing, correcting and overcoming under-performance and poor sickness absence record.  This is part of a Manager’s day-to-day management role.  It helps employees understand how well they have been doing in cases where capability (performance or sickness absence) is an issue.

The focus should be on helping employees improve their performance/sickness absence record in a positive way.  Managers should:

· Meet the employee on a one-to-one basis to discuss the performance gap/sickness absence record. 

· Performance issues may also be discussed with the employee as part of their IPAD or other ad hoc meetings.

· Sickness absence issues must also be discussed with the employee as part of their Return to Work Interview.

· The Return to Work interview can be used as an alternative to setting up a separate Guidance Meeting.  The Return to Work interview should follow the same discussion points listed as a Guidance Meeting and the outcome should be confirmed in writing to the employee.

· The 1st Formal Capability Meeting should not be instigated until the employee has received guidance relating to the level of sickness absence record / performance, unless this is a one-off issue of incapability, in which case guidance may not be necessary. Link to BPN 5 – One-off Issues of Incapability
· The outcome of guidance should be confirmed in writing and given to the employee.  A copy should also be placed on the employee’s personal file where it will remain for a period of 12 months.
· During the lifespan of the guidance (i.e. 12 months duration), the guidance meeting can be referred to in the event further concerns arise – provided the concerns are connected.  New guidance should be provided for unconnected issues.
Preparation before the Guidance Meeting

· Before the manager meets with the employee, the manager should assemble all relevant documents i.e. copies of the employee’s self certification forms, Medical certificates, Return to Work interviews, notes from any meetings and any other relevant information.  The manager should also have copies of any reports, etc from OHS if available.

During the Guidance Meeting

The manager should:

· State their concerns about the employee’s performance/sickness absence in a positive and supportive way while at the same time asking for an explanation and encouraging the employee to engage in the discussion by asking open questions.

· Define areas where the employee is not performing adequately, specifically, so the employee will know how they can improve.  Evidence should be provided as appropriate e.g. sickness absence information, deadlines not met, failure to meet standard required, etc.

· Explore with the employee any contributory factors e.g. work related problems, stress, personal issues and discuss possible solutions such as ways in which the employee can help themselves and ways in which the Council can assist them.  The employee may wish to change their working arrangements either on a permanent or temporary basis (link to Flexible Working Scheme), reduce their hours or take a period of unpaid leave.  Any requests will need to be discussed between the manager and employee and will be subject to the needs of the service. Managers are advised to contact Human Resources and Development if they have any concerns. Link to BPN 2 - Interventions to Improve Capability at Work
· The employee may be experiencing stress, personal problems which may be contributing to their poor performance or increased sickness absence.  If these are raised, the manager should discuss ways in which the Council can support them.  Employees could be referred to Occupational Health Services (OHS) for advice, if appropriate.  Employees should be reminded that they can contact the Council’s Employee Assistance Programme – First Assist, who offers a confidential counselling and legal service for employees which can help with a wide range of personal and work related problems. A list of useful contacts is also provided (Link to Useful Contacts) which may prove beneficial.  

· If there are any concerns regarding the employee’s sickness absence levels or an underlying health condition and the employee has not already been referred, the employee should be referred to OHS.  The employee should be advised that they will be referred to OHS, as appropriate, as early as possible.  Link to BPN 10 - Referral to OHS. 
· If the reason is lack of necessary skills or ability, the manager should consider and discuss how training/other development opportunities might be provided.

· In cases where there are concerns or where employees have advised that they suffer with alcohol or drugs misuse, the Council’s Drug and Alcohol Misuse procedure should be considered.  Link to Drug and Alcohol Misuse Procedure
· An action plan can be formulated to demonstrate improvements needed and identify additional training/supervision/work shadowing/etc as appropriate.  The manager should set timescales during which the employee’s progress is monitored and a date on which their progress will be reviewed.  It may not always be appropriate to use action plans when addressing sickness absence issues and may be as simple as seeking improved attendance during the monitoring period.  Link to BPN 9 - Action Plans/Monitoring Periods
· Advise the employee that their performance/sickness absence record must improve otherwise the formal Capability Procedure will be instigated and a Formal Capability Meeting will be carried out.  Link to BPN 13 – Conducting a Formal Capability Meeting.  

· The employee should be advised of the possible outcome as a result of a Formal Capability Meeting.  Link to BPN 15 – Possible Actions Under Capability Procedure 
Confirming the outcome

· Managers must confirm the discussions held at the Guidance meeting in writing to the employee about their sickness absence or performance.  This should record the guidance given, actions agreed, the monitoring period and the consequences if the employee does not meet the required standards discussed.   For sickness absence concerns, this may be done as part of the Return to Work Interview and for performance concerns, this may be part of the IPADs, however a written record must be kept of the interview/meeting and the employee should be provided with a copy.  Link to Model Letter – Successful completion of monitoring period following Guidance  
Link to Model Letter – Outcome of Guidance Meeting
Not possible to meet in the workplace

· Consideration should be given to the manager visiting the employee at home if the employee is unable to attend the meeting (e.g. if they are not mobile).  Home visits must only take place with the employee’s consent.  Sensitivity and tact needs to be exercised in cases of seriously ill employees.   

· If it is not possible to meet with the employee, the employee still needs to be made aware of the consequences of their continuing sickness absence such as through a telephone conversation and followed up in writing.  Again this needs to be handled sensitively by the manager.

Best Practice Note 8 - Returning to Work Following Sickness Absence

Managers who are concerned about the sickness absence levels for an employee who may be covered by the Disability Discrimination Act should seek advice from Human Resources and Development before taking any action

1. Prior to Returning to Work

· Where an employee has submitted a Statement of Fitness for Work to their manager, where possible, the manager should meet with the employee to discuss the advice received from the Doctor regarding their return to work, irrespective of whether the necessary changes can be accommodated.
2. Is the employee fit for work?

· The Statement of Fitness for Work may indicate that an employee is:

· ‘Not fit for work’ – if an employee is too ill to work, the doctor will advise ‘unfit for work’ on the Statement of Fitness for Work.  This means that the doctor’s assessment of the employee is that they have a health condition that prevents them from working for the stated period of time.

· ‘May be fit for work taking account of the following advice’ – A doctor will give a ‘may be fit for work’ statement if they think that their patient’s health condition may allow them to work if they get suitable support from their employer.  This means the doctor’s assessment of the employee is that their condition does not necessarily stop them from returning to work.  For example, they could return to work but may not be able to complete all of their normal duties, or they could benefit from amended working hours.

· There is no obligation on managers to allow the employee to return work if it is not possible to provide the support required for the employee to return to work.

· In these circumstances, the employee does not need to return to their doctor to obtain a new Statement of Fitness for Work.

3. Options for Return to Work

· The following are possible options identified on the Statement of Fitness for Work.  These may also be options suggested by Occupational Health:

· Phased Return to Work 


A doctor will recommend this where they believe the employee may benefit from a gradual increase in the intensity of their work duties or their working hours.

· Altered Hours


A doctor will recommend this where they believe that an employee will benefit from a change to the hours that they work, in order for them to return to work.  This does not necessarily mean working fewer hours.

· Amended Duties

A doctor will recommend this where they believe an employee may be able to return to work if their duties are amended to take into account their condition.

· Workplace Adaptations

A doctor will recommend this where they believe an employee may be able to return to work if their workplace is adapted to take into account their condition.

4.
Phased Reduction in Hours
· A phased reduction in hours should not (normally) be for a period of more than 6 weeks during which time the employee will receive their normal pay.

· If a longer period of phased reduction in hours is advised, after the initial 6 weeks, the employee’s pay will be reduced to reflect the hours that they work.  The employee and Shared Services should be notified of this reduction.

· If a much longer period of phased reduction in hours is advised, consideration should be given to whether the employee is actually fit to return to their role.  Managers should discuss this further with OHS.

· If a longer period of phased reduction in hours is advised or the number of hours worked advisable for the employee to work is unmanageable, and this cannot be accommodate within the service, the manager will need to consider whether the employee needs to be redeployed on a temporary or permanent basis.  Advice should be sought from OHS on the suitability of other work.

· During the period of the phased reduction in hours, the manager must ensure that the employee’s progress to return to their normal hours is monitored and further advice sought from OHS or Human Resources and Development as appropriate.

5. Phased Amended Duties
· The arrangement for the employee to carry out amended duties should not normally exceed a period of 6 weeks.

· If the employee’s rehabilitation period extends beyond 6 weeks, managers should seek further advice from OHS and Human Resources and Development.

· Managers should try to implement the measures advised by OHS or on the Statement of Fitness for Work wherever possible. However, this may not always be possible and will depend on the ability of the service to accommodate them.

· If managers are unable to accommodate the measures advised by OHS or on the Statement of Fitness for Work, either due to the nature of the work or the needs of the service, the manager should meet with the employee as soon as possible to discuss this with them and explore alternatives.  The manager will also need to inform OHS immediately so that they can reconsider the advice given and seek advice from Human Resources and Development.

· If a longer period of amended duties is advised within the Statement of Fitness for Work, the manager should seek advice from OHS.

· If a longer period of amended duties is advised by OHS and the manager cannot accommodate this within the service, the manager will need to consider whether the employee should be redeployed on a temporary or permanent basis.  OHS should be notified and advice sought from them on the suitability of other work.

· During the period of amended duties, the manager must ensure that the employee’s progress to return to their full duties is monitored and further advice sought from Occupational Health or Human Resources and Development as appropriate.

6. Process for Returning to Work

· If an employee submits a Statement of Fitness for Work in which their Doctor advises that they may be fit for work, managers need to consider the advice given in relation to a phased return to work, altered hours, amended hours, amended duties or workplace adaptations.  

· The manager, in consultation with the employee, is best placed to make the decision as to whether they can accommodate any changes necessary to facilitate a return to work. However, if challenged, the manager must be able to demonstrate that the decision is fair and reasonable and provide a sound rationale/explanation for arriving at that decision.  

· The manager should meet with the employee on a one-to-one basis to discuss the advice, irrespective of whether the necessary changes can be accommodated.  Depending on the circumstances, a telephone conversation may suffice rather than a meeting,

· Any discussions and arrangements for the employee’s return to work including timescales etc. whether via the telephone or face-to-face should be confirmed in writing to the employee.  

· Every effort should be made to reach a consensus.   If this is not possible, in the first instance, the manager should discuss the issues with the employee to find out why they believe they cannot return to work as there may be an aspect of their condition or the workplace that has not been considered.  If no agreement can be reached on the employee’s fitness for work, managers should seek advice from Occupational Health and/or Human Resources and Development as appropriate.  The manager consequently will have to exercise their judgement on how to proceed.

·  Any concerns regarding the doctor’s advice should be discussed with Occupational Health.  

· If the employee has a condition covered by the Disability Discrimination Act, the manager must consider the requirement to make reasonable adjustments.

· The manager should also carry out a risk assessment or stress risk assessment.  See section 9 for further guidance.

Return to Work Interviews 
· As soon as possible following the employee‘s return to work from each sickness absence, the manager must meet with the employee on a one-to-one basis to conduct a Return to Work interview.  In this interview, the manager should cover the reasons for their sickness absence as outlined on the Statement of Fitness for Work or Self Certificate (where applicable) and the Return to Work form should be completed.  This must be carried out regardless of the length of their sickness absence from work.  Link to Self Certificate/Return to Work Interview Form
· The purpose of the Return to Work interview is to:

· review the reasons for the sickness absence

· ensure the employee is well enough to return to work

· determine whether they require any adjustments to assist their rehabilitation

· consider whether a referral to OHS is appropriate

· let the employee know if they are close to hitting the triggers of the Formal Capability Procedure and therefore a cause for concern and the possible consequences as a result.

· The Return to Work interview can be used as a means to providing the employee with guidance regarding their level of sickness absence.  If the Return to Work Interview is to be used rather than conducting a Guidance Meeting, the outcome of the Return to Work interview should be confirmed in writing to the employee.  Link to BPN 4 – Reporting and Recording Sickness 
· The manager should take into account when considering performance concerns that an employee returning from a long period of sickness absence may take a period of adjustment to settle back into work and return to the required level of performance.   

· The manager must ensure that sickness absence information for the employee is recorded on the weekly staff return and entered onto SAP.  Link to BPN 4 – Reporting and Recording Sickness
7. Referral to Occupational Health Service

· If there are concerns regarding the employee’s health/sickness absence, then the manager should refer to the employee to the Occupational Health Service (OHS) for advice.  Link to BPN 10 – Referral to Occupational Health Service.

· Wherever possible, advice should be sought from OHS before progression to a Formal Capability Meeting.

8. Insufficient Improvement

· If there is not sufficient improvement, the employee should be advised that the formal Capability Procedure will be implemented and a Formal Capability Meeting arranged – Link to BPN 13 – Conducting a Formal Capability Meeting.  

· The 1st Formal Capability Meeting should not be instigated unless the employee has received guidance relating to their unsatisfactory level of sickness absence. Link to BPN 7 - Conducting a Guidance Meeting
· In cases where there is a possibility that dismissal may be an outcome of the Formal Capability Meeting, advice should be sought from Human Resources and Development.

9. Risk Assessments

· Where an employee returns to work following a period of sickness absence, or where a manager is determining what action can be taken as a result of advice given on a Statement of Fitness for Work, managers will need to review the workplace risk assessment to see if it needs amending, as well as keeping it up to date.  Link to Risk Assessments
· A stress risk assessment may also be appropriate where an employee has been off sick as a result of stress.  It may be helpful to discuss this process with the employee and/or their trade union representative/work colleague.  Link to Stress Risk Assessments
· Health and Safety Services can provide more information on how to complete a risk assessment.

10. Disability Discrimination Act (DDA)

OHS may advise that they believe the employee’s condition could be covered by the DDA.  This places requirements on an employer to put in place reasonable adjustments to assist the employee to continue working.  As it is very difficult to give a definitive response, managers should treat employees with an ongoing condition as potentially covered by the DDA.  Seek advice from Human Resources and Development.  Advice and support is available from a number of sources – Link to Useful Contacts.  Link to BPN 11 – Retention of Disabled Employees 

11. Redeployment
If OHS advise redeployment to different role either on a temporary or permanent basis, managers should seek advice from OHS on the suitability of other work available and inform Human Resources and Development who will be able to assist the employee in seeking redeployment on medical grounds. Link to Medical and Other Redeployment Procedure.
Best Practice Note 9 - Action Plans / Monitoring Periods
Action Plans are usually formulated following an employee being given guidance and after Formal Capability Meetings.  They are used to demonstrate any reasonable improvements the employee is required to make.  They would also identify any additional training/supervision/work shadowing/etc. as appropriate.
Action Plans

Managers must ensure that the employee knows why the employee’s current performance/sickness absence record is not acceptable and the employee should have a written record of their performance/sickness absence record.  The manager must have established whether there is any underlying reason for their underperformance or high level of sickness absence. 

Consideration should be given to any reasons contributing to the underperformance/sickness absence record – link to BPN 2 - Interventions to Improve Capability at Work.

The Action Plan should consist of a number of achievable objectives intended to assist the employee to improve their performance/sickness absence record to an acceptable level. 

A model Action Plan form is available to record the Action Plan (Link to Action Plan Model form).  It may not always be appropriate to use Action Plans in cases of sickness absence.

The employee should be given a copy of the Action Plan.
Objectives

· Set out a number of objectives against which performance can be measured

· Each objective should be demonstrably relevant to the day-to-day role 

· Objectives can either be completion of certain tasks or results expected from the individual 

· Each objective should be reasonable but sufficient to achieve the desired level of performance

· To be successful, objectives should be:

	· Specific
	- clear and unambiguous

	· Measurable
	- must consider how the objectives can be measured

	· Agreed
	- agreement to follow the objectives

	· Achievable
	- achievable but flexible so they can be adjusted light of the changes

	· Relevant
	- to the job

	· Time Bound
	- have a specified time limit


· Managers must ensure that the employee knows why their current performance/sickness absence record is not acceptable and must have established whether there are any underlying reason for their under performance or high level of sickness absence.

· In sickness absence cases the objectives could include, as well as the requirement to improve their sickness record, other steps employee/council can take to facilitate an employees early return to work e.g. change of hours/working practices/reasonable adjustments/etc.

Agreeing the Action Plan

Wherever possible, action plans should be agreed with the employee.  The Action Plan should be based on the requirements for the role and covered by the role profile.  It is, therefore, reasonable to expect that the employee will agree the Action Plan.  


However, where an employee does not agree, their objections should be discussed with them, their reasons considered and the Action Plan amended if appropriate.  The employee may wish to discuss this with their trade union representative.

Provided the objectives are reasonable, achievable and can be justified, the employee should be informed accordingly and advised that they are necessary to enable the employee to perform to the required standard.  Managers can contact Human Resources and Development for advice as required.

Monitoring Periods

A monitoring period is the time during which an employee will be expected to improve either their sickness absence record or performance, with reference to objectives set (see above).

· When setting the monitoring period, the Manager must ensure:- 

· The action plan has been agreed with the employee

· The employee is clear about the expectations of them during the monitoring period

· The employee knows what will be deemed as an acceptable improvement in terms of performance/sickness absence record. Link to BPN 4 – Reporting and Recording Sickness
· They establish how the employee’s progress will be monitored and how an assessment will be made.

· The timescale set is realistic in view of the circumstances of the case and not artificially set

· Regular feedback is given to the employee during the monitoring period.  This may be done verbally (ad hoc meetings, one-to-ones, etc) but a written record must be kept and the employee provided with a copy. 

· That the employee knows where to go for help and support, training during the review period.  Link to Useful Contacts
· That the employee is aware of the possible consequences of not meeting the required level of performance/attendance Link to BPN15 – Possible Actions Under Capability Procedure
· That a date is set for the end of the monitoring period.  

· That the employee is made aware that following the monitoring period, a Formal Capability Meeting will be held to consider their sickness absence record/performance.

Other issues to consider

· During any monitoring meetings and Formal Capability Meetings, consideration should be given to any reasons contributing to the underperformance – link to BPN 2 - Interventions to Improve capability at Work.

Record Keeping

Any issues addressed must be confirmed, in writing and a copy given to the employee as soon as possible following the meeting.  
Best Practice Note 10 - Referral to Occupational Health Service
· Occupational Health Service (OHS) can provide information to managers on an employee’s medical condition, to enable them to make decisions regarding that employee.

· Employees should only be referred to OHS where there are concerns regarding their health/sickness absence.

· Employees attending OHS may wish to discuss changes that could improve their health and well being and OHS are happy to offer advice on issues such as smoking, obesity, exercise, etc.

· Where an underperformance issue is related to sickness absence, referral to OHS should take place as early as possible. Where employees are off sick for a long period of time, the earlier OHS are involved regarding a potential problem, the more likely they can offer advice to facilitate an early return to work.

· It may be appropriate, in some cases where there are concerns to refer an employee to OHS before serious concerns arise regarding their performance or sickness absence.  Managers who are concerned about an employee’s mental health or where there are musculoskeletal problems should seek advice from OHS as soon as possible. Early intervention may prevent an employee taking extended sick leave or their work being affected.  OHS can advise on actions the Council might take to assist the employee to remain working e.g. where an employee is experiencing difficulties following changes to the working environment.  In addition, OHS may be able to offer some staff a direct physiotherapy service.  

· In situations were an employee is off sick for 3 days or more, following an industrial injury, they must be referred to OHS immediately.

· Where it is considered necessary for an employee to be referred to OHS, this should be discussed with the employee before the referral is made.  If a discussion is not possible, then the employee should be advised in writing of the need to refer and why it was not possible to discuss it with them.

· Where an employee is reluctant to see OHS, the manager should discuss with the employee why this might be, and encourage them to attend, highlighting the benefits of doing so.  Where they refuse, it may be necessary, as a last resort, to issue a management instruction to ensure the employee attends.

· To refer an employee to OHS, the manager should complete an OHS referral form (Link to Referral Form), giving as much information as possible.   A current role profile must be attached together with a relevant risk assessment.  A copy should be sent to the employee.  A supporting letter to OHS can be attached asking for specific advice. OHS will arrange an appointment for the employee.

· Managers may wish to speak directly to OHS to give a management perspective on the case.

Advice from OHS

· OHS will give advice taking into account any specialist medical advice provided to them. Managers need to make decisions having considered their advice.  If managers are concerned about their advice, they should discuss this with OHS in more detail, arranging a case conference if appropriate. Advice can be sought from Human Resources and Development.

· Advice from OHS should be carefully considered as it is provided in the best interests of the individual and to protect the Council.  If managers are considering not following their advice, for any reason, they should contact Human Resources and Development for guidance.

· Where an employee has been referred to OHS for advice, their response is likely to be:

· The employee will be able to return to work shortly, with or without adjustments to his/her working environment/duties/hours of work on a temporary/permanent basis

· They cannot advise at this time whether the employee will be able to return to work and will review the case after a period of time/following treatment/following further medical advice

· The employee will not be able to return to work in the foreseeable future

· OHS may advise working reduced hours or avoiding certain duties, either in the short or long term – link to BPN8 Returning to Work Following Sickness Absence. 
· If OHS advise redeployment to a different role either on a temporary or permanent basis, the Manager will need to meet with the employee to discuss the options.  The manager should seek advice from OHS on the suitability of any other work available and inform Human Resources and Development who will be able to assist the employee in seeking redeployment.   Link to Medical and Other Redeployment Procedure.
· If OHS advise that the employee is not able to carry out the duties of their post or any other post within the Council, then the Manager will need to meet with the employee to advise them that their employment will be terminated on the grounds of capability due to ill health.  Link to BPN15 Possible Actions under the Capability Procedure.  

· If the employee is in the pension scheme, OHS will advise on whether they meet the criteria for early retirement on the grounds of ill health (and at which tier) although they will need a second opinion on this. In this situation, Managers should contact Human Resources and Development 

Conflicting Medical Advice

· In cases where conflicting medical advice has been received regarding the employee’s condition, it may be necessary to seek further medical advice from an independent consultant in that specific area.  This can be arranged through OHS.  Whilst awaiting further advice, the employee will continue to receive sick pay in accordance with Harrow’s sickness payments scheme as appropriate.

· The independent consultant’s decision will be binding on both parties.

Access to Medical Reports

On the rare occasions when an OH Physician requests a medical report on the employee from his/her own GP Consultant, the provision of the Access to Medical Report Act 1988 will apply and the relevant procedures must be followed.
Employees who self refer to OHS

· Employees can self-refer to OHS.  However, Managers will not (normally) receive any feedback unless OHS feel it is in the interests of the employee and they obtain the employee’s permission before writing to their Manager.

· In cases of self-referral, only in extremely rare situations where OHS feel the person is a danger to themselves or others would OHS contact a manager without the employee’s permission.

· In cases of where an employee has self referred to OHS but no advice has been provided to the manager, the manager will need to arrange a management referral in order to raise their specific concerns and questions with OHS.    

Best Practice Note 11 - Retention of Disabled Employees
1.
Background
(a)
The Disability Discrimination Act 1995 has made it unlawful for an employer to treat a disabled person less favourably than someone else in all employment matters because of their disability, unless there is a justifiable reason. The Act also places an obligation on employers to help a disabled person retain a job by making reasonable adjustments to the work or the workplace.

(b)
Retaining staff who become disabled is one of the commitments the Council has undertaken both under its Equal Opportunities Policy and its obligations to good employment practice as a "Double Tick" symbol user. The Council will make every effort to retain the skills and experience of staff who becomes disabled or whose disability deteriorates.

(c)
For this Capability Procedure, the definition of disability is that given in the Disability Discrimination Act 1995. Disability is defined as "a physical or mental impairment which has a substantial and long term adverse effect on the ability to carry out normal day-to-day activities."  Therefore disability can be clearly differentiated from sickness or illness in that it will probably involve a change in the employee's ability to function which is likely to be long-term rather than temporary.

(d)
Occupational Health Service (OHS) may advise that they believe that the Disability Discrimination Act (DDA) could cover the employee’s condition.  As only an Employment Tribunal can make a decision as to whether the employee is disabled for the purposes of the DDA, Managers are advised to treat employees with an ongoing condition as potentially covered by the DDA.

(e)
This process will apply regardless of how a disability develops.

2.
Stages in the Process
2.1
Identifying the issues

(a)
In some cases, identifying that an employee has become disabled may be straightforward, for example, where an employee has an accident. Other cases may involve a disability which develops progressively (e.g. sight or hearing impairment), where the employee remains at work and the manager identifies a loss of function or productivity at work.

(b) 
Discussions with the employee should take place at an early stage to establish the position and the employee should be kept informed and fully    involved.   At all meetings, the employee should be given the opportunity to be accompanied by a Trade Union representative or a work colleague.

Advice is available from a number of sources, as appropriate, including:

· Human Resources and Development (HRD)

· Harrow’s Disability Adviser

· Occupational Health Service

· Specialist employment advisers e.g. R.N.I.B.
· Access to Work 
· Link to Useful Contacts
(c)
A period of leave for the employee should be considered to allow time for assessment or rehabilitation training.  Where the employee is currently on sick leave, the period of sick leave will be extended by up to 4 weeks, if necessary to encompass a period of retraining.  Where the employee is able to continue to work pending the assessment/training, the employee will normally be granted paid "disability leave" of up to 4 weeks to attend.  The assessment or rehabilitation training must be provided by a recognised body.  Consideration may be given to a further period of paid/unpaid leave at the managers discretion.

(d)
Where an employee who is within his/her probationary period needs to take disability leave, the probationary period will be extended to take account of the training/assessment period.  Link to Probationary Procedure
2.2 
Considering the Options


Option 1 - Retain the employee in his/her own job

Every effort should be made to retain the employee in his/her own job if the employee so wishes before other options are considered.


If an employee with a disability is experiencing difficulties in performing their duties, the manager should consider reasonable adjustments including:

· Job redesign

· Temporary or permanent reassignment of specific duties

· Allowing sickness absence for rehabilitation, assessment or treatment

· Changes to work environment e.g. location, lighting, layout

· Provision of aids and adaptations and other support (These may be available under the Government "Access to Work" scheme)

· Flexible working (e.g. job share, part time or working from home)

Where reasonable adjustments, including adaptations or equipment, are recommended following an independent assessment, Managers must respond quickly to implement recommendations.

In addition, the following should be considered:-

(a)
A period of training or re-training may be necessary.

(b)
The employee's confidence and productivity may suffer during this time and 



a period of adjustment may be necessary.

(c) 
A phased return to work may be appropriate.

(d) 
Information and awareness of the disability by the employee's manager and 



colleagues.

Option 2 - Dismissal on Capability grounds
Dismissal on the grounds of capability should be considered as the final option only after option 1 above has been fully explored.  A Formal Capability Meeting should be arranged for a dismissal to take place.  Link to BPN 13 – Conducting a Formal Capability Meeting.
During the employee’s notice period, redeployment should be explored.  Link to Medical and Other Redeployment Procedure
A further referral to Occupational Health may be necessary for final medical advice before a decision to dismiss is taken at the Formal Capability Meeting.
Best Practice Note 12 - Early Retirement on Grounds of Ill Health
· Where the decision has been made to dismiss on the grounds of incapability due to ill health, an employee who is a member of the pension scheme may be entitled to take their pension early.

· OHS will advise on whether an employee meets the requirements of the Local Government Pension Regulations for early retirement on the grounds of ill health. 

· OHS will make an assessment on whether the employee falls into Tier 1, Tier 2 or Tier 3 as listed below.    

· Under the Internal Dispute Resolution Procedure a member has a right to appeal against the decision on which tier is applied to their pension.

· Employees will be entitled to be paid their contractual pay for the duration of their notice period regardless of whether the employee’s entitlement to sick pay has expired. 

The Local Government Pension Scheme (LGPS) (Benefits, Membership and Contributions) Regulations 2007

The Local Government Pension Scheme (LGPS) (Benefits, Membership and Contributions) Regulations 2007 contain a three tier ill health retirement benefit package.  Provided the employee has at least three months membership and their employment is terminated because of permanent ill health, they will receive:

	Tier 1

If they have no reasonable prospect of being capable of undertaking any gainful employment before they reach 65 years of age.
	They will receive a pension, based on the membership as if they remained in the scheme up to age 65 years.


	Tier 2

If they are likely to be capable of undertaking any gainful employment before they reach the age of 65 years but not within three years. 


	They will receive a pension based on their accrued membership, plus 25% of the membership as if they remained in the scheme up to age 65 (i.e. 25% from their last day of service to their 65th birthday).




	Tier 3 
If there is reasonable prospect that they will be capable of undertaking any gainful employment within three years
	They will receive a pension based on their accrued membership.  The pension payable is not enhanced and will only be paid until such time as the member undertakes gainful employment or up to the maximum of three years.

If the member has not found gainful employment after 18 months, the employer will be able to seek further opinion from OHS on:

· whether they remain capable of undertaking gainful employment within three years. (The employer has the power to stop further payments in this scenario), or

· whether they are incapable of undertaking gainful employment within three years but are likely to be able to undertake gainful employment before age 65 years. (The employer has the power to enhance payments to the level of the 2nd tier in this scenario).


‘Gainful employment’ is defined as “paid employment for not less than 30 hours per week for a period of not less than 12 months”.

There is to be an underpin for members aged 45 or over and who were members of the LGPS on 31st March 2008 so that they receive no less than they would have done under the 1997 LGPS Regulations.

There will also be a protection for those members who have a reduction in hours which directly relate to the ill health condition resulting in termination of employment.

The above information is for guidance purposes only and no decision regarding pension benefits should be made on the basis of this information

Best Practice Note 13 - Conducting a Formal Capability Meeting 
Introduction

· This is the first formal stage of the Capability Procedure, which could result in action being taken against an employee.

· This Best Practice Note is applicable to conducting 1st, 2nd and 3rd Formal Capability Meetings. 

· The 1st Formal Capability Meeting should not take place until the employee has received guidance relating to their level of sickness absence/performance, unless it is a one-off issue of incapability in which case guidance may not be necessary.  Link to BPN 5 - One-off Issues of Incapability
· The purpose of the Formal Capability Meeting is to:

· review the employee’s level of sickness absence/performance, 

· ascertain the nature of the employee’s condition (sickness absence)

· determine whether there is an underlying cause, 

· examine what actions they have taken to reduce their level of sickness absence/performance

· if and when they are likely to return to work (sickness absence)

· discover whether there is any further action they or the Council can take to assist them to regularly attend work/reach the required level of performance. 

· if appropriate, issue the employee with a warning and alert them to the consequences if their level of sickness absence/performance does not improve.

· Consideration should be given to the manager visiting the employee at home if the employee is unable to attend the Formal Capability Meeting e.g. if they are not mobile.  Home visits must only take place with the employee’s consent.  Sensitivity and tact needs to be exercised in cases of serious illness.

Who will be present at the Formal Capability Meeting
· The employee’s line manager will conduct all of the Formal Capability Meetings, provided they are SPM 5 or above for 1st and 2nd Formal Capability Meetings, and SPM 3 or above for 3rd Formal Capability Meetings or have been given delegated authority to issue an appropriate level of warning. 

· If the Manager does not have delegated authority to conduct a Formal Capability Meeting, the Line Manager will be required to attend the Formal Capability Meeting to present the management case on the employee’s performance/attendance.

· Human Resources and Development should be involved if a possible outcome from the Formal Capability Meeting could be Dismissal.

Arrangements made for Formal Capability Meeting

Responsibilities for the Chair of the Formal Capability Meeting

· The employee should be informed, in writing, of the date, time and venue of the Formal Capability Meeting a minimum of 5 days in advance and should receive 2 copies of any paperwork relevant to the Formal Capability Meeting at the same time.  The employee can then give a copy of the paperwork to their trade union representative or work colleague if they wish
· All relevant paperwork relating to the employee’s performance/attendance i.e. Self Certificates, Medical Certificates, Return to Work Interviews OHS Reports, notes from any meetings, copies of letters, IPAD forms etc should be assembled and given to the employee with the letter notifying of the Formal Capability Meeting.

· Advise the employee that if they wish to submit any documentation this should be submitted to them a minimum of 2 days prior to the Formal Capability Meeting.   
· Organise who should be present (e.g. Line Manager, if the Chair is not the Line Manager, HRD if the meeting could lead to a dismissal) make the necessary arrangements for the meeting taking into account any special requirements requested e.g. access needs and write all relevant letters in connection to the meeting taking place.

· Ensure that sufficient notes are taken of the meeting.  The employee should be provided with a copy of the notes, if requested. 

Representation
· The employee must be informed, in writing, that they may be represented at the meeting by their Trade Union representative or a work colleague.  Their representative can present their case but cannot answer questions for them.
· It is the employee’s responsibility to inform their trade union representative / work colleague on the details of the hearing.

· If the employee chooses not to be accompanied by a work colleague or trade union representative, this needs to be recorded along with the employee’s agreement for the Formal Capability Meeting to go ahead.

Note Taking

· Notes must be taken at the Formal Capability Meeting which will be needed when formulating the letter confirming the outcome of the meeting.  Notes will need to record what was said by either side and why the manager came to their decision. 

· A manager may arrange, in complex cases, for a note-taker to attend the meeting to record the key points.  The notes do not need to be verbatim, however should be comprehensive and accurate.

· Note taking is not the role of HRD.

Format for the Formal Capability Meeting

Introductions
The Chair of the Formal Capability Meeting should confirm receipt by all present of any documentation and advise that the purpose of Meeting is to:

1. Establish facts

2. Consider the management case

3. Consider the employee’s case

4. Make a decision after considering evidence provided

5. Decide whether further action is necessary as a result

Refer to the Introduction Section for more detail on the purpose of the Formal Capability Meeting.

Main Case

· The Line Manager should state the management case outlining specific areas of concern and attempts made to address these with the employee.  N.B. on some occasions, the Line Manager (graded SPM5 or above) will Chair the meeting and will therefore present the management case. 

· The employee (and/or Trade Union Representative or work colleague) will be required to respond to the management case..

· The Manager chairing the Formal Capability Meeting must attempt to identify whether there are any circumstances e.g. personal or health considerations that may affect the employee’s capability.

In sickness absence cases, the following should be included:

· Whether the employee has an underlying medical condition

· Whether there are factors contributing to the employee’s sickness absence which are work related (working conditions, relationships, work related stress, working arrangements etc)

· Whether there is a likelihood of future sickness absences

· When or if the employee is likely to be fit to return

· Whether the employee may be covered by the Disability Discrimination Act – Link to BPN11 – Retention of Disabled Employees. 

· The employee should be allowed to raise any points that they wish to be considered.

Before any decision is made, the Manager chairing should adjourn the Formal Capability Meeting to consider the case and decide what appropriate action to take.  Link to BPN 15 - Possible Actions Under the Capability Procedure
Adjournment

During the adjournment, the manager chairing should consider the options listed below:

1. No Further Action required  - the employee’s performance/sickness absence record is considered satisfactory or there are extenuating circumstances which have a material affect on the employee’s performance/sickness absence record

2. Issue a Warning *  

3. Redeployment - as an alternative to dismissal – if the employee is clearly unable to perform the duties of their role and agrees to redeployment – it is advisable to seek Human Resources and Development advice if this is the situation.  Link to Redeployment for Medical and Other Conditions
4. Dismissal - advisable to seek advice from Human Resources and Development prior to Formal Capability Meeting.

* In addition to a warning, a monitoring period should be set which is appropriate to the nature of the performance issue or to the medical condition/recovery/hospital appointments/etc (e.g. 2 months) and how progress will be monitored.  In addition, where relevant, the next Formal Capability Meeting should be scheduled (e.g. 2nd Formal Capability Meeting).  It may also be appropriate to develop an Action Plan i.e. to assist the employee’s return to work and rehabilitation.  Link to BPN 9 – Action Plans/Monitoring Periods
Decision-making

In making a decision the Manager chairing the Formal Capability Meeting should be satisfied that: 

· All relevant circumstances have been fully investigated

· The capability procedure has been complied with 

· The facts have been established

· Requirements of the DDA have been complied with (as appropriate)

· Mitigating or personal circumstances have been considered 

· The action contemplated is justified in the circumstances of the case

· Previous current warnings under this procedure have been considered 

Reconvene

The Formal Capability Meeting should be reconvened for all parties and the employee advised of the decision verbally and informed of their right to appeal against the decision.

However, if it is not possible re-convene the meeting with all involved within a short period of time, the employee should be advised that this will not delay the decision

 e.g. if the employee or their representative are not at work for sometime.  

Confirming the Outcome 

The manager chairing the Formal Capability Meeting should confirm the outcome in writing, to the employee, within 5 days of the meeting and should advise of the Appeals process including who to send their appeal notification to.  

Where a warning is issued, the letter should include details of any improvements required, an action plan, the monitoring period and how progress will be monitored, any reasonable adjustments to be made, any support available and depending on what stage the procedure is at, that any failure to improve performance/reduce sickness absence could lead to further warnings or ultimately dismissal and the date of the next Formal Capability Meeting. 

Where a capability warning is issued, the following may apply:

Set a monitoring period.  During which time the employee is required to meet objectives to improve their performance/sickness absence record in all the areas of concern.  Link to BPN 9 - Action Plans/Monitoring Periods.  Failure to improve during this monitoring period will mean progression to the next stage of the procedure (e.g. progression to a 2nd Formal Capability Meeting).

Progression from 1st to 2nd Formal Capability Meeting

A 2nd Formal Capability Meeting will be scheduled to be held at the end of the monitoring period, or earlier where appropriate (e.g. if the triggers set are reached), to ascertain whether sufficient improvement in performance/sickness absence has taken place.  This meeting could result in a Final Warning.

In sickness absence cases, it may be appropriate to re-refer the employee to OHS to obtain further advice on when or if the employee is likely to be able to return to work and on whether early retirement on the grounds of ill-health is a possibility.  Link to BPN 12 – Early Retirement on the Grounds of Ill Health and BPN 8 – Returning to Work Following Sickness Absence
A meeting should be arranged with the employee to discuss the consequences of acting upon the advice received from OHS, which may take place during the monitoring period.  
Progression from 2nd to 3rd Formal Capability Meeting

A 3rd Formal Capability Meeting will be scheduled to be held at the end of the monitoring period, or earlier where appropriate, to ascertain whether sufficient improvement in performance/sickness absence has taken place.  This meeting could result in dismissal.

In sickness absence cases, it may be appropriate to re-refer the employee to OHS to obtain further advice on when or if the employee is likely to be able to return to work and on whether early retirement on the grounds of ill-health is a possibility.  Link to BPN 12 – Early Retirement on the Grounds of Ill Health and BPN 8 – Returning to Work Following Sickness Absence
Process in Long Term Sickness Absence Cases

In long-term sickness absence cases, the employee’s likelihood of return to work will be a major factor in determining any action.

However, the employee must be alerted that a consequence of their continuing sickness absence is that their employment could be terminated. 

This decision may be taken before their entitlement to sick pay has expired.

A decision to dismiss the employee should only be taken where every attempt has been made to enable the employee to return to work (in their own or another post) depending on the circumstances.  The Manager (graded SPM3 or above) must have taken into account advice from OHS, particularly the most recent advice i.e. within one month of making a final decision.  The employee should be offered support as appropriate. 

An employee cannot be dismissed because of incapability due to high sickness absence levels unless warnings and a chance to improve have been given, with additional support if necessary.
For employees with a disability, managers should take account of BPN 11 – Retention of Disabled Employees before any decision made to dismiss on capability grounds.
Best Practice Note 14 - Representation
Employees subject to the Capability Procedure may be accompanied by their Trade Union Representative or a Work Colleague at all formal stages of the procedure.  Link to Useful Contacts
Arranging Representation 

· It is the responsibility of the employee to arrange for their trade union representative or work colleague to be present at meetings and hearings. 
· An employee subject to this procedure must be given reasonable time to meet their trade union representative or work colleague to prepare their case.

Paperwork
· The employee will be given two copies of the all paperwork relating to the meeting/hearing which they can pass to their Trade Union representative or work colleague as they choose.

Arrangements for Formal Capability Meetings/Appeal Hearings 
· Where a representative/work colleague is unable to attend a meeting/hearing, every effort should be made to re-arrange the meeting to a mutually convenient date and time, within the set timescales.

· A minimum of one alternative date and time must have been offered.  The reasons and likely duration for the representative not being able to attend a meeting/hearing should be considered and appropriate action taken prior to offering the alternative date and time.  Managers are advised to seek advice from HRD before taking this action. 

· If management have made every reasonable effort to meet with the employee, but a mutually agreed date and time cannot be reached because of unavailability of the employee or representative, the meeting/hearing may take place in absence of either or both.  A minimum of one alternative date and time must have been offered before this action is considered and Managers are advised to seek advice from HRD before taking this action.
Best Practice Note 15 - Possible Actions Under the Capability 


Procedure
No actions should be taken against an employee under the Capability Procedure unless the employee has been given guidance on their capability (performance / sickness absence record) and a Formal Capability Meeting has been carried out.

Where there are difficulties in meeting with the employee (e.g. in cases of serious illness), Managers are advised to contact Human Resources and Development for advice.

The following actions may be applied as a result of a Formal Capability Meeting:

1. No Further Action

2. Warnings issued

3. Redeployment

4. Dismissal

1. No Further Action

The employee’s performance / sickness absence record is considered satisfactory or there are extenuating circumstances which have a material effect on the employee’s performance / sickness absence record.

2. 
Warnings Issued
· First Warning  

A warning is likely to be given where measures taken following the Guidance Meeting have resulted in no or little improvement in performance/sickness absence record.  

A First Warning, if issued, will be held on the employee’s personnel record for 6 months.
If a First Warning is issued at the 1st Capability Meeting, an Action Plan with a monitoring period will be set during which time the employee is expected to improve their performance/sickness absence record (see Link to BPN 9 Action Plans / Monitoring Periods.  A 2nd Formal Capability Meeting will be scheduled at the end of the monitoring period, or earlier where appropriate to ascertain whether sufficient improvement in performance / sickness absence has taken place.
Where a First Warning is issued, the action plan must continue to be followed with supervision, training and development, monitoring and recording as appropriate.

The employee needs to be informed that if there is insufficient improvement during the monitoring period, a Final Warning could be issued at the 2nd Formal Capability Meeting.

The length of the monitoring period should be appropriate to the nature of the capability being monitored but should not extend beyond the duration of any action (warning) issued e.g. monitoring period following First Warning should not exceed 6 months.  
If necessary, further action may be taken, in accordance with this procedure before the expiry of the review period that has been set.
· Final Warning

A Final Warning may be issued where there is continuing evidence of under performing/high sickness absence levels.  
A Final Warning can be issued prior to the expiry of the First Warning.  The Final Warning will commence on the date it is issued and will supersede the First Warning. 
A Final Warning, if issued, will be held on the employee’s personnel record for 12 months.

Where a Final Warning is issued, the action plan must continue to be followed with supervision, training and development, monitoring and recording as appropriate.

The employee needs to be informed that if there is insufficient improvement during the review period, Dismissal could follow at a 3rd Formal Capability Meeting.
Bypassing of Warnings
In exceptional circumstances, the panel chairing the Formal Capability Meeting could, following advice from Human Resources and Development, bypass the sequential order of the above capability warnings/action. Therefore, in exceptional circumstances (where unsatisfactory performance has serious adverse consequences on service delivery), a Final Warning, can be issued even though no previous action e.g. Guidance Meeting or a First Warning has been taken/issued under the Capability Procedure.  Advice should always be sought from Human Resources and Development before taking this action.

Sickness Absence & Performance Concerns

Where, for example an employee receives a First Warning for performance and subsequently receives a warning for their sickness absence record (both under the Capability Procedure), the warning given for the sickness absence issue will be deemed to be the second warning under the Capability Procedure. 
3. Redeployment

In sickness absence cases, redeployment should always be considered as an alternative to dismissal on capability grounds.  For such cases, advice should always be sought from OHS on the suitability of alternative employment.

Where a decision has been taken to seek redeployment, the employee should be issued with notice during which time redeployment will be sought - Link to the Redeployment for Medical and Other Reasons
If redeployment cannot be found within the employee’s notice period, the employee will be dismissed on the grounds of Capability.

Where the issue concerns the employee’s performance, finding alternative employment should be considered at the point at which the decision to dismiss is being considered, as appropriate.

4. Dismissal

Where it is evident that all previous attempts to assist the employee to improve their attendance or performance to an acceptable standard have failed and no redeployment opportunities are available, if relevant, an employee may be dismissed. 

The panel at the 3rd Formal Capability Meeting will decide whether it is appropriate for the employee to work their notice period.  If they are not required to work, they will be paid in lieu of notice and receive payment in respect of any outstanding annual leave.  
The employee will normally receive written notice in accordance with their contractual notice period or statutory notice period whichever is greater.  

For dismissals on the grounds of incapability due to ill health, consideration should be given to whether the employee is entitled to take their pension early.  Refer to BPN12 – Early Retirement on the Grounds of Ill Health.

The letter confirming the decision should clearly state ‘capability’ as the reason for dismissal.  

No decision to dismiss should take place unless an employee has previously been given guidance about their capability (either performance or sickness absence record). 

Issuing Warnings and Hearing Appeals 

The following provides details on who has relevant authority to issue warnings and who can hear their Appeals under the Capability Procedure:
	Can be issued by 

	First  
Warning
	Final
Warning
	Dismissal

	
	Managers

graded SPM 5
or above
	Managers

graded SPM5 

or above
	 Managers

graded SPM 3

or above




	Can be heard by

	Appeal against 
First  
Warning
	Appeal against
 Final 
Warning
	Appeal against 
Dismissal

	
	Managers

graded SPM 4 

or above
	Managers

graded SPM 4 

or above
	Directors/

Divisional Directors/

Corporate Directors

graded SPM1 
or above


Corporate Directors may delegate authority as appropriate.

Record Keeping
All capability warnings must be held on the employee’s personal file in Shared Services together with written records of the Formal Capability Meetings. 

Best Practice Note 16 - Dealing with Appeals
Introduction
· Employees have a right to appeal at each formal stage of the Capability Procedure. 

· All appeals must be lodged within 10 days of receipt of the letter confirming the decision of the Formal Capability Meeting.  

· An appeal is not a re-hearing of the case

· Consideration should be given to visiting the employee at home if the employee is unable to attend the Appeal Hearing.  Home visits must only take place with the employee’s consent.  Sensitivity and tact need to be exercised in cases of serious illness.

Employee registers their appeal

· The employee’s notice of appeal and Employee Case statement should be submitted in writing by either the employee or their Trade Union Representative/Work Colleague within 10 days of the letter confirming the outcome of the Formal Capability Meeting to the Manager who chaired the Formal Capability Meeting.  The ‘Capability Appeal Notification Form’ should be used for this.  Link to Capability Appeal Notification Form
· The employee must set out clearly the reasons for their Appeal –which may fall within one or more of the following categories:

· There were procedural irregularities which may have prejudiced the decision;

· The Manager took into account and relied upon irrelevant evidence, facts or factors, which may have materially affected their decision;

· The Manager failed to take into account and rely upon relevant evidence, facts or factors, which may have materially affected their decision;

· Criticisms concerning the employee’s capability concerns were not adequately investigated or sufficiently substantiated;

· New evidence or information has come to light;

· The Manager’s decision was unreasonable given the evidence and facts, mitigating circumstances including the employee’s length of service which were presented at the hearing.

· The Manager who conducted the Formal Capability Meeting should write to the employee acknowledging receipt of the employee’s appeal/Employee Case Statement and include the process that will be followed. Link to Model letter – Acknowledgement of Appeal.

Who will be present at the Appeal Hearing

· Appeals against First or Final Warnings will be heard by a Panel consisting a Manager (graded SPM4 or above*) and an Human Resources and Development representative.

· Appeals against dismissal will be heard by a Panel consisting a Director (graded SPM1 or above*) and Human Resources and Development representative.

*Delegated authority cannot be granted to managers below these grades.

· The Manager who made the decision at the Formal Capability Meeting should also attend to present the management case.

Arrangements made for the Appeal Hearing
· Whenever possible, the appeal should be heard within 20 days of the receipt of the employee’s written notification of appeal.

Responsibilities of the Chair of the Appeal Hearing
(Also See Appeal Hearing Timeline overleaf)
· Advice the Chair of the previous Formal Capability Meeting that they are requested to submit to them within 10 days, a Management Case Statement in relation to the outcome of the previous meeting and should also be invited to attend the Appeal Hearing to present the Management Case Statement. 

· Organise who should be present (e.g. Chair of previous meeting, HRD) make the necessary arrangements for the Hearing taking into account any special requirements requested e.g. access needs and write all relevant letters in connection to the Hearing taking place.

· Notify the employee, in writing, of the date, time and venue of the Appeal Hearing a minimum of 5 days in advance of the Appeal Hearing.  The employee should be sent 2 copies (unless agreed otherwise) of any paperwork relevant to their Appeal Hearing including the Management Case Statement submitted by the previous Chair at the same time.  The employee can then give a copy of the paperwork to their trade union representative or work colleague if they wish.  Link to Model Letter - Inviting Employee to an Appeal Hearing.
· Ensure that sufficient notes are taken of the Hearing.

Representation
· The employee must be informed in writing that they may be represented at the Appeal Hearing by their Trade Union representative or a work colleague.  Their representative can present their case but cannot answer questions for them.  

· It is the employee’s responsibility to inform their trade union representative / work colleague on the details of the hearing.

· If the employee chooses not to be accompanied by a work colleague or trade union representative, this needs to be recorded along with the employee’s agreement for the Appeal Hearing to go ahead.

Note Taking

· Notes must be taken at the Appeal Hearing which will be needed when formulating the letter confirming the outcome of the Hearing.  Notes will need to record what was said by either side and why the Panel came to their decision.

· A manager may arrange, in complex cases, for a note-taker to attend the Hearing to record the key points.  The notes do not need to be verbatim, however should be comprehensive and accurate.

· Note taking is not the role of HRD.
Timescales for Appeal Hearings 
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Witnesses 
In exceptional circumstances, where it is considered that witnesses are appropriate i.e. the witness is introducing information that was not available at the previous meeting, witnesses may be invited to attend the Appeal Hearing.

Where the employee intends to invite witness(s), they should notify of the names of any requested witnesses when they submit their written Employee Case Statement.  The employee is responsible for inviting their witnesses to attend the Appeal Hearing.

Where the manager of the previous meeting intends to invite witnesses, they should notify the manager of the Appeal Hearing a minimum of 3 days before the Appeal Hearing so that the employee can be notified in writing.  The manager of the previous Formal Capability Meeting is responsible for inviting any management witnesses to attend the Appeal Hearing.

Format of the Appeal Hearing

Introductions 
· The Chair of the Panel should introduce those present, confirm receipt by all present of any documentation, explain the format and advise all that the purpose of the hearing is to:

· Establish the facts.

· Listen to the details of the employee’s appeal.

· Listen to the Manager’s response to the appeal.

· It is not an opportunity to rehear the whole case.

· Make a final decision after considering the evidence given (to be verbally advised and confirmed in writing to all parties concerned within 5 working days of the Hearing).

· Decide what action is necessary as a result.
Main Case
The employee should detail the reasons for their appeal, giving as much information as possible.  These reasons must be related to the grounds for appeal. 
The Panel should ask any questions in relation to the evidence/information put forward by the employee.
· The Manager from the previous Formal Capability Meeting should respond to the employee’s statement. Again this should be in as much detail as possible based on the information that is before the panel.
The Panel should ask any questions in relation to the Management Case Statement put forward by the manager.
· If appropriate, witnesses may be called and both parties allowed to ask questions through the Chair.  

· Before any decision is made, the Chair of the Hearing should adjourn the Hearing to consider the case. 

Adjournment

· Both parties should withdraw to allow the panel to consider in private.

· The panel will deliberate in private, only recalling the parties to clarify points of uncertainty on evidence already given.  If recall is necessary, both parties shall return. 

Decision Making

· In making their decision, the Panel need to be satisfied that:
· There were no procedural irregularities which may have prejudiced the decision making 

· The relevant evidence, facts or factors were taken into account and relied upon in the decision making

· No relevant evidence, facts or factors were taken into account or relied upon in their decision making

· All the evidence, facts and mitigating circumstances that were presented were taken into account

 In addition, the panel need to consider:

· whether the grounds under which the appeal has been made are justified 

· whether the appeal should be upheld

· what will be the next course of action if any i.e. proceed to next stage, a further monitoring period, no further right of appeal (for Appeal Hearings against Dismissal only), etc. 

Note: Issues, which are not relevant to the grounds of appeal, will not be           considered in reaching an appeal decision.

Confirming the Outcome 
· The Appeal Hearing should be reconvened immediately and the employee advised verbally of the decision.  Where it is not possible to meet face-to-face immediately, it should happen as soon as possible.  However, there should not be a delay in communicating the decision if, for example, the employee is not at work for sometime. 

· The Chair of the Appeal Hearing should notify the employee of the outcome of the Appeal Hearing, in writing, within 5 working days.

· There is no further right of appeal through Harrow’s internal procedures.

Dismissal Appeals – Returning to Work

Where an appeal against dismissal is upheld, the employee must be reinstated and returned to their previous job, if appropriate.  The employee will be entitled to back pay and any annual leave they may have accrued between the dismissal and return to work dates.

Consideration should be given to how the employee will be supported in returning to work, what assistance they may need to pick up where they left, what information is given to their work colleagues, confidentiality of any decision.

The Appeal Panel may wish to make some recommendations regarding these issues.
Notes:





Formal Stage cannot begin unless employee has received guidance (unless a significant issue)  


Warnings will remain on file for the specified period


OHS advice should be sought at every stage for sickness absence cases


Progression to next stage/access to appeal stage can only take place if a formal action has taken place i.e. a warning issued





3rd Formal Capability Meeting takes place If no improvement, consider options of redeployment or dismissal on the grounds of Capability (bearing in mind OHS advice for sickness absence cases)








Make a decision:


 If appropriate, dismiss on grounds of Capability





2nd Formal Capability Meeting takes place Consider options including no further action, issuing a Final Warning, redeployment. Set targets and monitoring period.  Consider interventions/support/referral to OHS








Make a decision:


 If appropriate, issue a Final Warning





1st Formal Capability Meeting takes place Consider options including no further action, issuing a First Warning, redeployment. Set targets and monitoring period.  Consider interventions/support/referral to OHS








Make a decision: 


If appropriate, issue a First Warning





Employee and Management Case Statements exchanged





Employee registers their appeal





Appeal Stage





Appeal Hearing takes place





Guidance provided to the employee in relation to either the sickness absence or performance concerns unless it is a significant incident.  Attempts made to support the improvements required e.g. OHS referral, training opportunities





Formal Stage





Day-to-Day Management Stage





Performance Concerns


Raise concerns with employee as part of normal day-to-day management i.e. 121s, IPADs, Supervision.


Consider interventions to improve performance





Sickness Absence Concerns


Raise concerns with employee as part of day-to-day management i.e. Return to Work Interviews, other meetings.


Try to ascertain any underlying health or work related problems contributing
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