GUIDANCE NOTE ER4

CONDUCTING INVESTIGATIONS AND PREPARING INVESTIGATION REPORTS

GUIDANCE NOTES FOR MANAGERS

1.
INTRODUCTION

1.1
Before a disciplinary interview is held there must be a proper investigation into the complaint that has been raised.  The purpose of the investigation is to establish the facts of the case, which in turn will show whether or not a disciplinary hearing should be held.

1.2
According to the Disciplinary Procedure, the duties of the investigating officer (designated Manager) will be to:-


-
Establish the facts of the case, including interviewing the employee, (who should be given the opportunity to be accompanied by their Trade Union representative or colleague), and any other relevant person. They should also prepare a comprehensive report, which should contain all relevant factual information, copies of statements received, all relevant information about the employee, e.g. service record and any other documentary evidence available.


-
Having conducted the investigation, the investigating officer should be satisfied that, based on the facts, there is a case to answer.  A review of the facts can be undertaken in consultation with the Group Personnel Officer, if the investigating officer thinks it appropriate.  The level of proof is not that required by a criminal court, the test should be based on the balance of probabilities or on reasonable belief.

1.3
Another "duty" of the investigating officer is to ensure that whenever you advise the employee against whom the allegation has been made to attend any interviews, that you inform them of their right to be accompanied by a trade union representative or colleague at the interviews.  It is the employee's responsibility to notify their representative.

1.4
It is important to remember that the purpose of the investigation is to establish the facts.  It is not to build a case to justify management action or to "fit up" the employee.

1.5
Exceptionally, you may feel under unusual pressure to ignore this advice, perhaps because you feel your own credibility is at stake if the complaint is not upheld.  If you think that this is going to impair your ability to take an objective approach to the investigation, you should first discuss matters with your Manager or Group Personnel Officer.  If you remain concerned, you can refer to Central Personnel.

1.6
The purpose of this guidance note is to assist investigating officers in what can be a difficult process.

2.
ESTABLISH THE FACTS

2.1
This should be done as soon as possible after a complaint has been raised.  The appointed investigating officer should arrange to interview all the relevant persons "before the memory fades".

2.2
Once you have been placed in the role of investigating officer, it is important that you give the investigation a high priority in your workload.  If you find it difficult to do this you should discuss the problem with your manager and, if it is insurmountable, it may be appropriate for someone else to take on the role.  You should also let the Group Personnel Officer know.

2.3
Delays in investigating will lessen the effectiveness of the procedure, make evidence harder to obtain and cause unnecessary stress and resentment for the employee under investigation.

2.4
Prompt investigation is particularly important where suspension is involved.  Remember that suspension does not mean an automatic presumption of guilt and the employee will have the thought of potential dismissal constantly on their mind while they are off work.

2.5
Naturally, thoroughness should not be sacrificed for speed.  If unavoidable delays do occur, keep the employee or their representative fully informed.  Again this will be especially important if suspension is involved.  There is a need in the procedure to keep the employee informed of progress on a weekly basis.

2.6
Conducting the investigating


(i)
Always be clear precisely what the complaint is.  The evidence that needs to be collected should be relevant to the specific complaint.


(ii)
Evidence will come to light during the various interviews that are held and it is this evidence, along with any relevant documentary evidence, that will determine the validity of the complaint.  You should therefore ensure that all details are investigated to develop as complete a picture as possible.  If during the process of normal investigation, issues come to light which involve harassment or discrimination then you may wish to seek advice from the nominated officer in your Department (your Personnel Section will inform you of who this is) or the Equal Opportunities Officer in Central Personnel.  You should also consult with your Group Personnel Officer if this arises.


(iii)
There are a few principles that should be followed when conducting interviews:-


-
Interviews should be held as soon as possible after the complaint has been raised.


-
They should be held in an area, preferably an office, free from any disruption and allowing privacy.


-
Persons being interviewed must be treated in a non-threatening manner and the usual courtesies should always be shown.


(iv)
The interview process involves many different skills and techniques.  There is no standard formula and the skills and techniques have to be adapted to suit the circumstances.  Some guidance is given below which should assist in achieving the objective/purpose of the interview i.e. the facts of the case.
A.
Starting the interview


Decide on the type of environment i.e. formal or informal.


Introduce yourself and explain your role as investigating officer (remember that you are an investigator and not a prosecutor).


Ensure that the interviewee is aware of the purpose of the interview.


Advise the interviewee that they may be called as a witness at any subsequent disciplinary hearing.


Advise the interviewee that you shall be taking a statement from them and that it may be used in any subsequent disciplinary hearing.


Advise the interviewee (and representative) of the interview format and establish the ground rules.


Advise the interviewee that you will be taking notes.


You should arrange to see the employee against whom the complaint has been raised, before you see any other witnesses.


If there is no trade union representative or colleague present, confirm with the employee that they have chosen not to be accompanied at the interview.  The employee is responsible for notifying their representative of the interview and only in exceptional circumstances should the interview be postponed to allow for representation.  In more serious or complex cases, the employee may want a particularly experienced or senior Trade Union representative, who is not available at the time originally set for the interview, and reasonable efforts to accommodate this would be appropriate if it can be achieved without causing lengthy delays to the investigation.  If you know who the representative is you may be able to facilitate their release by speaking to their manager.  Should you require advice on the matter of representation you can contact your Group Personnel Officer.

B.
Questioning


Develop a systematic approach.


Have the core questions prepared.


Core questions should be open.  (A closed question can be answered by "yes" or "no").  Open questions do not make assumptions and allow people to answer in their own words.


Core questions should be related to specific key points.


Follow-up questions can be more specific and should draw out particular points around the main area of questioning.


All questions should be relevant and directly geared towards discovering what happened and why.


Some questions should be geared toward identifying possible mitigating circumstances, e.g. work environment, harassment, etc.


Questions should be simply worded and easy to understand.  Long and complex questions tend to confuse people.


Explore the issue by:


*
asking open questions - "How?", "Why?"


*
summarising - this gives you the opportunity to check that you really have heard what was said and gives the interviewee an opportunity to see what the total picture they are painting looks like.


Clarify any points you are unsure about:


*
"Could you tell me a little bit more about that?"


*
point out discrepancies


At the end of your questioning, ask the interviewee if there is anything they would like to add.

C.
Listening


Listening is the most critical skill!


You must give the person your complete and undivided attention.


Listen with an open mind and suspend any preconceived ideas and prejudices.


Be receptive to the ideas and experience of others.


Respond with a para-phrase of the interviewee's statement.  This will allow you to check your listening and understanding.


By responding in that way you let the person know that they are being heard and understood.


Take time to hear what the person is saying.  Sympathetic listening may help the interviewee to open up.


Remember that listening is an art that demands:


*
self-control


*
an open mind


GOOD LISTENERS HEAR WHAT IS SAID, NOT WHAT THEY WANT TO HEAR!

D.
Concluding the interview


After ensuring that you have asked all you wanted to ask, thank the person for attending and advise them of the possibility of a further interview, depending on the circumstances.

3.
PREPARE A REPORT
3.1
This report must be done immediately after a full investigation into all the relevant issues has been completed, and will form the basis of management's case.  It should therefore contain all the information that is relevant to the matter.


The contents of the report should include:-


-
records of interviews


-
details of dates and time


-
all statements made


-
records of attendance


-
other relevant documentary evidence, e.g. letters, timesheets, etc.


The report should be a complete and detailed record of the investigation.

3.2
During an investigation, the information that is collected is often presented in a variety of ways, eg. written statements, records of interviews, documentary evidence, etc., and it is these pieces of information that are used to make up the final report.

3.3
One of the main tasks is to decide what information needs to be included in the final report and it is often tempting to exclude information that may "weaken" the case for management.  This is not recommended.  By doing so, not only do you run the risk of being challenged by the trade union side, but you are not being fair or reasonable to the employee.  Investigating Officers must remember that the purpose of the investigation is to establish the facts - it is not to build a case to justify management action.  The report should therefore contain all relevant information obtained.

3.4
Determining what is relevant then becomes the main task.  As the specific allegation is clear, it should be quite easy to determine what is relevant and what is not.  If you are unsure about the relevance of certain information it would be advisable to discuss the matter with your Group Personnel Officer before you decide to either include or exclude it.

4.
FORMAT OF THE REPORT

4.1
As with any report, the matter of presentation is very important.  The investigation report should be properly formatted to allow ease of understanding and reference.  One suggested format is:-


(a)
Details of the investigation


This should be the first part of the report and provide such details as the nature of the allegations, suspension or transfer details, personal details of the employee against whom the allegations have been made, details of persons interviewed as part of the investigation, etc.  It can serve as a quick reference sheet and should include dates where appropriate.


(b)
Summary of Findings


This should provide a summary of the investigation and identify whatever information was established during the investigation process.  It should allow someone who has not been involved in the investigation to form a clear understanding of the issues.  You should include references to any statements, interview records, documentary evidence which you have used to support the established facts.


(c)
Evidence that Supports the Findings


This will often be the largest part of the report and should contain all the evidence that has been collected during the course of the investigation.  It will normally include witness statements (signed and dated), records of interviews (signed and dated), documentary evidence, etc.  Each piece of evidence should be separately marked (number or letter) for ease of reference.


(d)
Conclusion based on the Findings


This section of the report should make it clear whether there is a case to answer or not, and if there is a case to answer, the expected level of disciplinary sanction.

4.2
This document can now serve as the required consultation document and can also serve as the management papers at any subsequent disciplinary hearing.

5. 
ARE THE FACTS SUFFICIENT TO JUSTIFY A DISCIPLINARY 
INTERVIEW

5.1
If a full and reasonable investigation has been undertaken, there should be little doubt as to the validity of the complaint, i.e. is there a case to be answered or not?  The investigating officer should consult with the Group Personnel Officer and discuss the matter, taking into account the results of the investigation.  It is at this meeting that it needs to be confirmed whether the facts that have come to light are sufficient to justify holding a disciplinary interview.

5.2
An important point to remember is that although the level of proof is not "beyond all reasonable doubt", a reasonable belief is necessary.  If the evidence is not sufficient to justify a disciplinary interview then all the parties must be informed accordingly.  In rare circumstances, it may be appropriate to consider instituting a further investigation and advice can be sought from the Group Personnel Officer in the first instance.
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GUIDANCE NOTE ER5

CONDUCTING A DISCIPLINARY INTERVIEW

GUIDANCE NOTES FOR MANAGERS

1.
INTRODUCTION

1.1
The procedure for hearing disciplinary cases is set out in paragraph 4.1(B) of the disciplinary procedure.  The purpose of this guidance note is to give practical guidance to officers conducting interviews in the application of those procedures.  They do not detract from the need for these officers to be familiar with these procedures and the Council's general policy.

2. 
EQUAL OPPORTUNITIES CONSIDERATIONS

2.1
In all areas of the Council's work the Equal Opportunities Policy is a major consideration.  As an officer conducting an interview it is of prime importance that you should keep the Council's policy in mind.  Cultural differences may result in misunderstandings.  People's reactions to situations will be conditioned by their background and experience of life and past dealings with authority.  Some people may have needs due to disability or because English is not their first language.  Consider these needs and how they can be met to enable them to play a full part in the proceedings.  The needs of people with visible disabilities may be easily apparent but be aware of hidden disabilities and check, if necessary, with the line manager whether the employee has any additional needs.  Your Group Personnel Officer or the Equal Opportunities Officer in Human Resources will be pleased to advise in such cases.

3. 
THE VENUE

3.1
When convening an interview it is important to give due consideration to the venue.  Arrangements will need to be made which ensure that the interview can proceed undisturbed and in an environment which ensures confidentiality.

3.2
The layout of the furniture can affect the way the interview evolves.  An informal setting can enhance the positive aspects of the process and help people to present their evidence.  However, while the disciplinary process should have positive aspects, in that the objective is primarily to secure an improvement in standards, interviews can become heated and emotional.  You may therefore wish to consider the desirability of providing each side with a desk, not only to have their papers on but also to serve as a psychological buffer.  A seat will also be needed for witnesses.

3.3
Witnesses only remain in the interview while giving evidence.  It may be necessary to provide separate waiting rooms for each side.

3.4
The needs of employees with disabilities will also need further thought.  You will need to consider access of course, but also such things as the position of a sign language interpreter if necessary and to arrange appropriate settings to suit both the sign language interpreter and the deaf employee, i.e. the panel should not sit in front of bright light/windows.

4.
SETTING ASIDE TIME

4.1
It is impossible to say in advance how long it will take to undertake an interview .  Generally a straightforward case with few witnesses can be dealt with in a couple of hours, but cases have been known to spread over several days.  If, from the amount of documentation and numbers of witnesses, the case looks like being a lengthy one, it is a good idea to keep your diary clear for the day of the interview and the next day so that you can avoid the risk of lengthy adjournments.  The temptation to keep going with the case into the evening when the ability to concentrate will have waned, should be avoided.

5. 
REPRESENTATION

5.1
The employee being disciplined will have been told in the convening notice of their right to be accompanied by a Trade Union representative or a colleague.  It is for the employee to arrange their own representation but sometimes they may find this difficult and it may be in the interests of natural justice to postpone the interview to allow more time.  Such postponements should not be lengthy and you do not have to arrange the interview around the representatives availability.

5.2
The designated Manager undertaking the disciplinary interview should be of an appropriate level of seniority for the level of seriousness of the allegation.  In cases of first and second level of warnings, this will normally be the employee's line manager.


In cases of a final written warning, the appropriate level is that of a Executive Head of Service.  In the case of Gross Misconduct, where a recommendation for dismissal or demotion is being considered, the Director or designated Deputy should conduct the disciplinary interview.  In all cases the Group Personnel Officer or their representative should be in attendance to support and advise the Manager on procedure and options available.

5.3
If the employee attends without a representative it is good practice to check that this is by choice before proceeding with the interview.

5.4
As well as usual representation, some employees may need extra assistance because of language or disability issues and this should, of course, be allowed.

5.5
Also remember that only one employee representatives may attend a interview.  The employee or their representative can present the case.

6. 
MAINTAINING ORDER

6.1
Some mention of this has already been made under "Venue".  Observing the "rituals", keeping to procedures, avoiding dialogue between the presenting and defending sides except of questioning at the proper times, will all help to control the situation and make the presentations easier to follow.  A little flexibility may be appropriate but be sure to be even handed and do not allow yourself to fall into a prosecuting role.  You are the Independent Agent, there to listen to all the facts fairly.

6.2
Nevertheless, some letting off steam may be inevitable.  The employee being disciplined may become angry or distressed.  This can sometimes help to establish the facts of the case but do not allow it to go too far.  If the employee becomes distressed, allow time for them to regain their composure or consider an adjournment.  If they become verbally abusive or threaten violence you will want to caution them that this can constitute further misconduct and possibly adjourn the case to be reconvened at a later date.  Their misconduct at an interview may constitute further grounds for disciplinary action which would need to be considered separately.

7. 
PRESENTATION OF EVIDENCE

7.1
Remember that the officer presenting the case presents first and that the only documents and witnesses allowable are those already exchanged or identified prior to the interview.  Bear in mind that the presenting officer is likely to be the officer who conducted the investigation.

7.2
Witnesses remain in the room only while giving their evidence and answering questions.

8. 
QUESTIONING

8.1
Questions may be raised after each item of evidence is introduced and/or at the end of the presentation.  If presentations are interrupted by questions or questions develop into speeches, you may need to take action to control this tendency.  Good sense and even handedness will be necessary in such instances.


Try to keep to the format of:


(a)
evidence introduced


(b)
evidence questioned by the other side


(c)
questions of your own


(d)
any questions of clarification from the Group Personnel Officer or their 



representative.

8.2
This format will also be appropriate with witnesses evidence, although it may be necessary for the side who have produced the witness to also have a further opportunity to question the witness during this process if they feel that an incomplete or ambiguous answer may lead to misinterpretation of the evidence.  All questions must, of course, be relevant to the case being heard.  In asking your own questions you should also give thought to asking about any mitigating circumstance which may affect the case.

8.3
If you feel that a line of questioning is becoming irrelevant, you have the right to ask either side the relevance of the line of questioning.  If you are dissatisfied with the response you can decide to disallow further questioning.  This action should only be taken in extreme cases.

9. 
ADJOURNMENT

9.1
Periodic adjournments may be necessary for refreshment or for a representative to consult with the person being disciplined etc.  When these happen, all parties should leave the room except yourself and the Personnel representative to avoid the risk of either side having an unfair opportunity to influence the proceedings.  Remember that some of those present may not be as able as yourself to continue with the interview for long periods.  People with disabilities may find it especially difficult to remain seated in one position for long, so frequent breaks should be allowed.

10. 
SUMMING UP

10.1
Both sides have an opportunity to sum up at the conclusion of the interview.  Do not allow new evidence to be introduced at this stage, the summing up must only refer to evidence that has already been referred to in the presentations.  After both sides have been given this opportunity, they leave the room together while you reach your decision.

11. 
MAKING YOUR DECISION

11.1
This comes in two parts.  Is the allegation proven and, if so, what are you going to do about it?  Do not rush your decision, in complex cases it may be wise to sleep on it.  While you will obviously not want to keep the parties in suspense too long, fairness should not be sacrificed for speed.

11.2
If you need clarification of any points when you come to consider the evidence, both sides must be recalled together.

12. 
THE LEVEL OF PROOF

12.1
A disciplinary interview is not a criminal court and does not require proof "beyond reasonable doubt".  What you must consider is whether the case is substantiated on the balance of probability.  Is the allegation the only, or the most likely, explanation of events?  Clearly, you will not want to take the decision lightly as you will be making a major decision in respect of service provision and an employee's continued employment with the authority.

13. 
ACTION

13.1
Remember that the objective of the Disciplinary Procedure is to achieve the standards required by the Council and not simply to punish employees.  As well as deciding on a sanction, you will need to think about what the employee and management can do to avoid a recurrence of problems.  This may be appropriate even if you have found the case unsubstantiated or decided not to give a warning.  This can be especially important to facilitate the return to work of an employee who has been suspended.  Discipline should not be an event in isolation but a part of the ongoing management process.

13.2
When the interview was originally convened, the likely level of disciplinary action had been anticipated, primarily to determine who conducts the disciplinary interview.  You will now have heard evidence from both sides which may affect this.

Factors to consider include:-


-
The seriousness of the complaint, (be careful not to play down the seriousness of discrimination or harassment).


-
The nature of the employee's job.


-
Any previous "current" disciplinary action.  


-
Mitigating circumstances.  Was the employee under undue stress at home or at work;  what is their previous record like; had they received adequate instruction in what was required of them, is this a one off lapse? etc.


-
Was this a conscious and deliberate breach of the rules?


-
Is the employee likely to repeat the misconduct?

· What were the actual or possible consequences of the employee's      

       action?

13.3
The Group Personnel Officer should be able to assist you in these considerations as well as advising you on the possible sanctions and how any similar cases have been dealt with.

14. 
COMMUNICATING YOUR DECISION

14.1
Having reached your decision, recall both sides to tell them of it.

14.2
The decision will be notified in writing in due course (para. 4.1(B) refers) and the Personnel representative will assist in drafting this.  The written notification should be the same as what is said to the employee and it is therefore advisable to write down the decision before recalling both sides.

14.3
Be careful in your choice of words and remember that you may have to substantiate your position at an appeal.  Do not, for example, say that you are disciplining an employee for "theft" if all that can be substantiated by the evidence is "unauthorised possession".  Make sure that your decision relates to the original complaint.

15. 
THE GROUP PERSONNEL REPRESENTATIVE'S ROLE

15.1
The Personnel representative is there to advise on procedure; to take notes; to ask questions of clarification if necessary.  They may have extensive experience in disciplinary matters and their observations will be useful.  They are very likely to have been involved in many more disciplinary cases than you.

15.2
Be aware, however, that the decision is yours and you may be called upon to justify it at an appeal.  Although the Personnel representative has the responsibility of taking notes, and these notes do not have to be agreed by all sides, you will have a material interest in them, as omissions or differences will make your job at an appeal much more difficult.  You should ensure you read the notes and inform the Personnel representatives if you have concerns about them.
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