London Councils - Health and Safety Forum


Fee For Intervention - FFI 
Introduction

As colleagues in the health and safety teams of London Boroughs will be aware, the Fee For Intervention (FFI) system came into force on 1st October 2012.
This allows HSE to charge businesses for the time they spend on visits, investigations and advising on remedial actions where they find “a material breach” of health and safety legislation.  Charges are made at the flat rate of £124 per hour.
In the minutes March meeting of this forum HSE says “The FFI has now seen a run of the first number of invoices, which amounted to 1,418, of which 40 were queried and only 5 appeals were upheld.”
The Argument for FFI

FFI is justified, in HSE48, on the basis that:

1. “HSE and the government believe it is right that businesses that break health and safety laws should pay for HSE’s time in putting matters right, investigating and taking enforcement action. Before FFI was introduced, this was paid for from the public purse.”
2. “FFI will also encourage businesses to comply in the first place or put matters right quickly when they don’t. It will also discourage businesses who think that they can undercut their competitors by not complying with the law and putting people at risk.”
The London Borough of Newham (LBN) arguments against the application of FFI to Local Authorities.
LBN argue that the justifications for FFI, stated above, do not stand up to scrutiny in the context of Local Government, as follows:

1. Charging for time spent inspecting Council’s is merely redistributing public money from one budget to another.  The costs still come from the public purse so this justification does not apply in this context;

2. Additional costs are incurred by both the HSE and Local Government to administer the scheme and pay the fees respectively, diverting resources away from other activities, therefore it is counter productive overall;

3. While we accept that FFI may be a form of deterrent to those not currently doing their best to comply with the law, Local Authorities are not in “competition”, in the accepted sense, and cannot make a profit.  Therefore the suggestion that Council’s would from ignore health and safety requirements in order to “undercut their competitors” is a rather spurious argument.

Note:  Responses to the Consultation question “Do you agree with the extent of the regulatory activity for which HSE would recover its costs?” there was a clear majority against (50% / 38%), including from “Local Government” and “non departmental government agencies”.  Of those that did not agree “non departmental government bodies” expressed this opinion on the basis that publicly funded organisations should be exempt from cost recovery.

There are also other allegations we would make as to the fairness of the system.
4. LBN is increasingly concerned that it is becoming ever more difficult (and costly) for Local Authorities to exercise control over the activities of schools for which it is held vicariously liable under health and safety legislation.  Increasingly Governments have given more and more control to Head Teachers and Governing Bodies.  However, when they occasionally make a mistake, which leads to a health and safety breach, it is inevitably the Local Authority which bears the cost (and damage to its reputation).  Rarely are schools management held to account in the Courts. 
The discussion about the interpretation and appropriateness of the application of Section 3 of the Health and Safety at Work Act, to school children and activities of educational value is not one I wish to take up here.  However, we would argue that FFI has the potentially to punish Local Authorities and take money away from the very budgets required for the monitoring and auditing of schools as HSE protocols mean the invoices are sent to the Chief Executives of Local Authorities who will then have to decide whether or not to pass on the cost to individual schools under their control. 
5. Finally, the charges are excessive.  In a recent case against a London Borough the costs awarded were calculated on the basis of HSE inspector time charged at the rate of £63 per hour.  Under FFI the HSE charge, at the rate of £124 per hour.  It is hard to see how the increase is justified.
Proposal
The London Borough of Newham seeks the support for the proposal that London Boroughs lobby the Government to cease application of FFI to Local Authorities.
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