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 DISCIPLINARY PROCEDURE

1. Scope
1. This procedure applies to all Council employees except those appointed by schools who have their own procedures as adopted by the Governing Body.  The procedure will apply to new recruits on satisfactory completion of their probationary period and will be varied in some respects for certain senior staff to ensure compliance with local government law and JNC conditions of service for Chief Executives and Directors. 

1. This procedure does not apply to cases involving genuine sickness absence, proposed redundancies or capability, which are dealt with under the Council’s other procedures. 

2. Introduction
2.1. Discipline at work is necessary for the efficient operation of the business and for the health and safety at work of all employees. The procedure:
· allows managers to address issues of unsatisfactory conduct and seek improvements in behaviour.  

· ensures that employees covered by the procedure are treated fairly and consistently

· ensures that proper and adequate procedures are observed before any disciplinary decisions are taken.

· encourages all employees to achieve and maintain standards of conduct, attendance and job performance.

· protects the health, safety and well-being of staff, service users and members of the public.

· safeguards the integrity and good reputation of the Council.

2.2. The application of this procedure will be in accordance with the Council’s equalities and diversity policies and the ACAS code of practice on disciplinary and grievance procedures. The procedure will be monitored against equalities criteria to comply with the Council’s obligation to report the impact of its policies on different groups of staff. 
2.3. Any steps under the disciplinary procedure will be taken promptly unless there is a good reason for the delay. The Council may vary any time limits if it is reasonable to do so. 

2.4. If an employee has any difficulty at any stage of the procedure because of a disability, they should discuss the situation with their manager or a member of HR&OD as soon as possible. 
2.5. Unauthorised or covert audio or audio-visual recording of any meeting or interview held under this procedure is not permitted and will not be admissible as evidence in this procedure; please note these types of covert recordings may in themselves be regarded as a disciplinary offence.  Employees should also be aware that covert recording of any individual, including those working for or on behalf of the Council, is governed by legislation and may be considered unlawful.
3. Responsibilities of Employees
3. All employees are responsible for:

· conducting themselves in a way that promotes a positive working environment.

· familiarising themselves with standards of work and conduct including the

Council’s Staff Code Of Conduct, their terms and conditions of employment, the Council’s equality and diversity policies, the examples of disciplinary offences given in Appendix 1 of this procedure and any relevant standards or rules relating to: timekeeping; absence reporting; confidentiality; using e-mail, internet and telephones; data protection; and driving whilst on Council business.

· ensuring that his or her own conduct accords with established standards of work and conduct, including those mentioned above.

· co-operating with the disciplinary process by providing accurate witness evidence in a timely manner and attending meetings when called to do so.

3. Managers are responsible for ensuring that their staff receive adequate induction, training, supervision and advice in connection with their work and access to the relevant standards mentioned above. In handling disciplinary matters, managers must be aware of the equalities dimensions throughout both the informal and formal procedures.
4.
      Data protection
4.1
     The council processes personal data collected during the investigation stage and any subsequent stages of disciplinary action in accordance with the workforce data protection policy. 

4.2
      In particular, data collected as part of the investigation stage and any subsequent stages of disciplinary action is held securely and accessed by, and disclosed to, individuals only for the purposes of completing the disciplinary procedure. 

4.3
      Inappropriate access or disclosure of employee data constitutes a data breach and should be reported in accordance with the council’s workforce data protection policy immediately. It may also constitute a disciplinary offence, which will be dealt with under this disciplinary procedure.
5.
      Confidentiality
Disciplinary proceedings are confidential. Information made available in the course of disciplinary proceedings must not be shared with anyone except those directly involved. This does not preclude a confidential consultation with a friend, colleague or trade union representative for support or professional advice.

Employees must not canvass managers or council members for support during disciplinary proceedings.

6.
      Link with Other Procedures
6.1
The submission of a complaint by an employee during disciplinary proceedings will not normally prevent the continuation of the disciplinary proceedings.  Where appropriate, a complaint related to the disciplinary proceedings should be dealt with as part of the disciplinary process and not pursued through the employee grievance procedure.
6.2
Where an employee subject to this procedure is absent due to sickness, the normal expectation is that the disciplinary process will continue and the managing sickness procedure will apply as normal.
6.3
Where the employee asserts that the disciplinary proceedings being undertaken is unlawfully discriminatory or is motivated by reasons other than conduct, the employee can raise a grievance.  If the employee raises this grievance in writing at any stage before the appeal stage of a dismissal, this can be dealt with as part of the disciplinary procedure.  If the employee raises the grievance only after the disciplinary procedure has finished and it is on substantial new grounds then it will be necessary for the employee grievance procedure to be completed in full. 
7.
      Informal Warning and Guidance
7.1
Initial concerns over minor misconduct will be dealt with by informal warnings and/or guidance. 
8.
      Representation
8.1
Employees have the right to to be accompanied by a certified trade union official or a work colleague at all formal meetings of this procedure. Employees are responsible for arranging their own representation. Employees should be aware that legal representatives will not be allowed to attend formal meetings.

8.2
It is suggested that employees who are members of a recognised trade union contact their union representative if subject to action under this procedure.  
8.3
If the employee’s choice of companion is unreasonable the relevant manager may ask them to choose someone else. In particular, employees may not be represented by a person who may prejudice the fairness of the disciplinary process or who may have a conflict of interests.  Where such an issue exists with the attendance of a trade union representative a resolution will be sought from the HR&OD director and the relevant corporate staff side lead.
8.4
Employee representatives can address formal meetings and assist employees in presenting their case. Questions directed at employees should be answered by the employee concerned rather than the employee’s representative.
8.5
Accommodation shall be made available for the employee and his/her representative to discuss the case prior to and during the hearing.
9.
      Accredited Trade Union Officials
9.1
Normal disciplinary standards apply to officials' conduct as employees but action under this procedure should not normally be taken without inviting the involvement of the appropriate full-time trade union official, corporate staff side lead or that official's nominated representative.  The only exceptions should be where it is essential for the individual to be suspended from their place of work pending disciplinary investigation.  In this case the corporate staff side lead must be consulted at the earliest possible opportunity (for Soulbury, Youth and craft staff contact HR&OD).

10.
      Gross Misconduct
10.1
Gross misconduct is an act or omission of such a serious nature that it destroys the confidence that the employer must have in the employee for the working relationship to continue.  Once proven, gross misconduct will normally lead to summary dismissal of the employee (i.e. dismissal without notice).  A non-exhaustive list of examples of gross misconduct is specified in Appendix 1: Disciplinary Offences
.
11.
      Investigation – see flow charts for guidance on process
11.1
Where a suspicion or allegation of misconduct comes to light the director will appoint a manager who, after reasonable preliminary investigation, will decide to:

· deal with the matter informally or
· initiate a disciplinary investigation if the matter is more serious or
· dismiss allegations raised which are trivial, false or without substance or.
· in exceptional circumstances where the facts of the case are already established, arrange a disciplinary hearing.

Where a disciplinary hearing or investigation is initiated (as in 10.1b or 10.1d) the manager must advise HR &OD. 
Additionally, in cases where there is a suspicion or allegation of misconduct relating to ICT issues or involving ICT systems, the manager should seek advice from their HR representative at an early stage, regarding who the appropriate contact (s)is/ are from ICT to assist with their investigation and provide advice on whether specialist support, such as forensic analysis of ICT equipment, will need to be put into place. 
The purpose of an investigation is for the investigating manager to establish a fair and balanced view of the facts relating to any disciplinary allegations against the employee before deciding whether to proceed with a disciplinary hearing. This may involve reviewing any relevant documents and interviewing the employee and any witnesses. 
The employee must cooperate fully and promptly in any investigation, including informing the investigating manager of the names of any relevant witnesses, disclosing any relevant documents and attending any investigatory interview.  
12
     Suspension
12.1        Employees may be suspended on normal pay:
· in order to protect the proper function and/or reputation of the Council (e.g. an allegation of potential or actual gross misconduct), or

· where the investigation might be prejudiced if the employee remains in the workplace (e.g. if the individual will have the opportunity and is likely to  interfere with evidence or put pressure on witnesses etc), or

· to protect the employee from further allegations and it is considered unsuitable for the employee to remain in the workplace, until the disciplinary issues are resolved..

12.2
Suspension of this kind is not a disciplinary sanction and does not imply that any decision has already been made. Suspension may involve a total suspension from work, suspension of part of the employee’s normal duties, transfer to alternative work or transfer to a different workplace. The alternative options should be considered before implementing a total suspension from work.
12.3
Where possible, the employee will be invited to a meeting to have explained to them the reason for and terms of their suspension.  These will be confirmed in writing, with a copy sent to HR&OD.
12.4
Suspended employees are required to make themselves available to participate in the disciplinary process.  Where the actions or inaction of an employee on suspension continually frustrates the disciplinary process the employee may be suspended without pay.  The decision to suspend without pay will be made by the relevant director in consultation with the HR&OD director.
12.5
While suspended, an employee should not visit the Council’s premises or contact any of its service users, customers, employees or contractors without the prior authorisation of the investigating officer. 

13.
     Disciplinary Hearings – see flow charts for guidance on process
13.1
General

13.2.1
      If, following an investigation, there is belief that the allegation or concern requires more than informal action, a disciplinary hearing will be arranged.  At least 14 calendar days before the hearing, the employee will be given, in writing: 

(i) the time date and venue for the hearing.




(ii) 
the specific disciplinary charge(s) the employee is being asked to answer.

(iii) 
whether the charge(s) constitute misconduct or gross misconduct.




(iv)
the possible consequences if the charges are proven.




(v) 
his/her right to be represented (see para 7)




(vi) 
 a copy of the Investigating Officer's report, letters, documents,    witness statements and such other written material that management wish to rely on at the hearing.

Copies of the above will also be sent to the employee’s representative, where this is known.   Where this is not known the employee will be provided with an additional copy of the relevant documents.
In particularly complex cases or those relying on a high volume of documentation, it may be necessary to provide the employee with the above documents more than 14 calendar days in advance of the hearing.

13.2.2
The employee must take all reasonable steps to attend the hearing. Management will seek a mutually agreeable date and time for the hearing with the employee’s representative where this is already known. Where an employee’s representative cannot attend at the time proposed for the hearing management will postpone the hearing to an alternative time and date suggested by the employee provided that: (a) the alternative time is reasonable and (b) it falls within the five working days following the day originally proposed in the notice of the hearing.

13.2.3
Hearings shall be conducted by a panel of at least two officers with one member as the designated chair.  A representative from HR&OD will be on the panel at hearings which may result in dismissal and may be on the panel at lower level hearings.  The investigating officer will not be a member of the panel but will usually present the supporting facts and material.
13.2.4
If the employee facing disciplinary charges fails to attend the hearing, the Chair may adjourn the proceedings pending clarification of the reasons for non-attendance, or may continue in the employee’s absence.

13.2.5
The hearing procedure – see flow charts for guidance on process
13.2.6
The investigating officer will detail the circumstances of the case calling witnesses as appropriate. Panel members will have the opportunity of asking questions of the investigating officer and witnesses. The employee and/or their representative will be given the opportunity to put relevant questions to the Investigating Officer and any witnesses. 

13.2.7
The employee or their representative will present their case and call witnesses as appropriate.  Panel members will have the opportunity of asking questions of the employee and witnesses. The investigating officer will be given the opportunity to put relevant questions to the employee and any witnesses. 

13.2.8
The investigating officer and then the employee and/or their representative, will both have the opportunity of summing up their case.

13.2.9
The panel will determine whether the disciplinary charge(s) is dismissed or upheld.  This decision will be based on the evidence presented at the hearing. 
13.3.0
Having upheld a disciplinary charge(s) the panel will then decide the appropriate disciplinary sanction having regard to the overall interests and reputation of the Council. 
13.3.1
The chair of the hearing will announce the decision as soon as possible but will need to ensure that evidence is properly considered. The employees should be informed of the panel’s decision on the day of the hearing where it is reasonable to do so.  Additionally, the decision of all hearings will be confirmed in writing as soon as possible, normally within 14 calendar days of the hearing.
14.
      Disciplinary Action
14.1
Where a disciplinary charge is upheld, the employee may be:
· Given a written warning.
· Given a final written warning This may apply where:
(i) the employee has committed a further act of misconduct when a previous warning is current, or

(ii) the misconduct is considered serious enough to warrant only one warning before dismissal.

· Dismissed.  This may apply where:

· the employee has committed a further act of misconduct when a final written warning is current, or

· the proven disciplinary charge(s) are considered to constitute gross misconduct.

14.2

Dismissals for an act(s) of further misconduct (13.1(c)(i) above) will be with notice. Dismissals for acts of gross misconduct (13.1(c)(ii) above) will normally be without notice.
15.

Supplementary Actions

15.1

Supplementary sanctions as a form of disciplinary action may accompany a warning or dismissal or be applied in their place. Sanctions must be applied reasonably and be proportionate to the misconduct. Examples include: demotion, loss of seniority, reduction in pay, loss of overtime, the recovery of monies; suspension without pay; withholding of allowances, benefits, increments; transfer within the same department; increased supervision; and training.  These examples are not exhaustive and other sanctions may be applied as deemed appropriate by the panel.

16.

Warnings
16.1
Warnings give the employee a chance to make amends and put him or her on notice that any further misconduct may lead to more serious consequences, including dismissal. 

16.2
The length of time warnings remain current are as follows:

(i) written warning  - 12 months
(ii) final written warning - 2 years 

16.3
Warnings will normally become spent (i.e. disregarded for disciplinary purposes) after the timescales indicated above. The issue of a final written warning indicates that the employee is likely to be dismissed if they commit another act of misconduct whilst the warning is still current. 
16.4
A disciplinary panel may take into account current warnings which are for different types of behaviour on the basis that taken together, they add up to provide an overall profile of the employee’s conduct or performance.
17.
     Appeal Process 
17.1
Employees may appeal against warnings, dismissal and supplementary sanctions.  Appeals may only proceed on the following grounds:

(a) the proper procedure was not followed and this materially affected the decision.

(b) the decision reached was incorrect in that the conclusion reached was not supported by the evidence presented.

(c) the sanction awarded was too severe, taking into account the nature of the misconduct and the mitigating circumstances.

(d) where new evidence which is pertinent, goes to the heart of the case and was not reasonably available at the time, has become accessible. 

17.2
Appeals against dismissal should be addressed to the director of workforce and community relations and other appeals addressed to the employee's executive director. Appeals must be submitted in writing within 14 calendar days of receiving the written outcome of the hearing and include the grounds for appeal and all information the employee wishes to rely on at the appeal hearing.  If the grounds of the appeal and all the information that the employee wishes to rely on are not submitted within 14 days of receiving the outcome of the hearing, the right to appeal will be deemed to have lapsed.
17.3
      Appeals against action short of dismissal will be heard by a senior manager within the department and an HR representative, neither of whom had been previously involved in the case. Appeals against dismissal will be heard by a panel consisting of two senior managers from outside the department including an HR representative.  The decision of the appeal and the reason for it will be confirmed in writing, normally within 14 calendar days of the appeal hearing. The appeal decision is final. 

17.4
       A disciplinary appeal is a review of the original decision focusing on evidence pertinent to the appellant’s stated grounds of appeal.  In most cases it will not be necessary to re-hear all the evidence considered at the disciplinary hearing.  An appeal panel may confirm or overturn the findings made at the disciplinary hearing, either in full or in part, or substitute a different disciplinary sanction.  

17.5
      In the event of substantial new evidence becoming available, or the appeal panel concluding that the decision of the disciplinary hearing was fundamentally flawed it may: investigate the matter itself; refer the matter for further investigation; and/or re-consideration by a new disciplinary panel.  The new panel may apply the full range of disciplinary action, warnings and sanctions outlined in sections 13, 14 and 15 above.
17.6
      Decisions made by disciplinary panels are not stayed pending the outcome of an appeal.  Employees who are dismissed will be removed from the payroll and reinstated, without loss of continuity of pay, if the decision is over-turned on appeal.  In the event of paragraph 16.5 applying, a dismissed employee remains dismissed until the decision is overturned by the outcome of any new investigation, hearing or appeal.
17.7 
      See flow charts for guidance on process.

End

Appendix 1: Disciplinary Offences
“Gross misconduct” is the term given to misconduct that is so serious it destroys the contract of employment.  A single act of gross misconduct will warrant dismissal, even if no previous warnings have been given.  There is no definitive list of examples that constitute misconduct or gross misconduct and the examples given below are not exhaustive.  

Gross Misconduct

(i) Defrauding or stealing from the Council, its partners, members of the public, employees, Members of the Council or any other person or organisation with whom the employee comes into contact with in the course of employment.  Examples include: falsification for financial gain of any document such as timesheets, invoices, receipts, accounts, overtime claims, application forms; falsification of qualifications which are a stated requirement of employment or which result in financial gain.

(ii) Attempting to steal or defraud and colluding with other parties to steal or defraud, will also be considered as gross misconduct.

(iii) Criminal activities which render the employee unsuitable for their type of work.

(iv) Corrupt or improper practices.  Examples include: improper use of official position for personal and/or financial advantage, or for the private advantage of some other person or organisation; failing to disclose private interests which conflict with the Council's interests.

(v) Engaging in unauthorised employment or business during hours when contracted to work for the Council e.g. when on sick leave, study leave or suspension. 

(vi) Acts of discrimination, victimisation, bullying and/or harassment of any individual or group.

(vii) Knowingly providing false information or not disclosing a relationship with a Member or senior officer of the Council, when applying for employment.

(viii) Malicious damage to Council property.

(ix) Assault upon service users, employees, members of the public, Members of the Council or any other person with whom the employee comes into contact with in the course of employment.  This includes fighting and physical violence at work.
(x) Maltreatment, abuse or neglect of those in care, or whose personal welfare is otherwise the responsibility of the Council.

(xi) Sexual offences and/or misconduct at work.

(xii) Serious breach of health and safety which endangers any individual e.g. damage to, misappropriation of, or neglect of safety equipment.

(xiii) Wilful unauthorised disclosure of confidential information or data e.g. disclosure of sensitive personal information or commercially valuable information.

(xiv) Deliberate and wilful negligence in job performance, likely to damage the Council's reputation or have serious implications for service users or colleagues.

(xv) Gross negligence, incapability or incompetence, including serious professional misjudgement, which destroys the confidence in the employee e.g. failing to supervise a contract which leads to serious financial loss to the Council

(xvi) Wilfully sleeping on duty when not authorised to do so.

(xvii) Being under the influence of drugs (unless medically prescribed) or alcohol to an extent which renders the employee incapable of carrying out his or her duties effectively.

(xviii) Falsifying, or improperly destroying or mutilating official records or documents.

(xix) Using the Council’s computer systems to: deliberately access internet sites containing pornographic, offensive or obscene material; sending such material via the Council’s e-mail system; or store such material.
(xx) Unauthorised sale or disposal of Council property (including intellectual property).
(xxi) Repeated acts or a pattern of behaviour that destroys the confidence in the employment relationship.

(xxii) Bringing the Council into disrepute or acts which damage the reputation or credibility of the Council or service provision. 
(xxiii) Knowing breach of statutory rules affecting your employment, including allowing essential/compulsory membership or registration with professional bodies to lapse.

(xxiv) Prolonged unauthorised absence from work without significant cause.
(xxv) Failure to disclose any of the information required by your employment or any other information that may have a bearing on the performance of your duties or giving false information as to qualifications or entitlement to work (including immigration status) in order to gain employment or other benefits. 

(xxvi) Undertaking unauthorised paid or unpaid employment during your working hours. 

(xxvii) Conduct or activities, including those outside of work, that: 
· makes the employee unsuitable for the job they are employed to do, or

· damages (or has the potential to damage) the Council’s reputation, or

· is to the detriment of the Council’s interests, or
· destroys confidence in the employment relationship.
Such conduct or activities may include being charged with or convicted of criminal offences, irrespective of whether or not such conduct is connected with employment with the Council. 

Other Misconduct

· Unauthorised absence from work without significant cause.

· Persistent poor time keeping

· Aggressive or abusive behaviour towards other employees or the public.

· Refusal to carry out duties or instructions which are a reasonable requirement of an employee's job, and have been brought to the employee's attention previously.

· Neglect of duty e.g. where an employee without good cause fails to discharge the obligations placed on them by their contract of employment; or by carelessness or neglect causes any loss, damage or injury to occur to any person or property; or fails to report any matter it is his or her duty to report.

· Knowingly making false, misleading or inaccurate oral or written statements to Council members or other employees or members of the public. 
· Making malicious, vexatious or demonstrably false allegations against Council Members, workers or service users.
· Improper disclosure to a third party of confidential information.

· Disregard of the safety rules which have previously been brought to the employee's attention.

· Engaging in other businesses without the required consent of the Director.

· Failure to notify employing Director of any gift, benefit, hospitality or other advantages in breach of the Code of Conduct.

· Not following sickness absence notification or reporting procedures.

· Improper use of the Council's e-mail, internet and telecommunications. 

· Damage to or unauthorised use of Council’s property. 

· Smoking in no smoking areas. 

· Persistently failing to follow to the Council’s Acceptable Standards of Appearance.
· Persistently failing to display Council identification when at work.

Appendix 2: Summary of Disciplinary Action
	Nature of Misconduct
	Warning or Sanction That May Be Applied
	Hearing Conducted By

	Where the employee’s conduct or behaviour to have fallen below acceptable standards to the extent that a first formal warning is appropriate. 
	Written warning 

(remains current for 12 months).

(also see note 2 below)
	Panel of at least two officers, with one appointed as a designated Chair.  



	Where:  

(a) there is a failure to improve or change behaviour following a previous warning that is current, or

(b) the alleged misconduct is considered serious enough to warrant a final written warning, but not so serious as to justify dismissal.
	Final written warning 

(remains current for 2 years).

(also see note 2 below)
	A panel of at least two officers, with one appointed as a designated Chair.



	To be held in cases where:

1. there is a failure to improve or change behaviour following a final written warning that is current, or

2. if proven, the disciplinary charges are considered to constitute gross misconduct.
	Dismissal with notice in cases of (a) – failure to improve.

Dismissal without notice in cases of (b) - gross misconduct.

(also see note 2 below)
	A panel of at least two officers chaired by the Director or designated senior officer.  

The panel to include an HR representative.




Notes:

a) Appropriate supplementary sanctions may accompany a first or final warnings (see para 14)

b) After hearing the evidence, the disciplinary panel may dismiss the disciplinary charge(s) or award a lesser warning than the one indicate
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