
1
These procedures are for staff procuring individuals to provide goods or services to the Council. It applies to all cases where the payment for any goods or services is going to made to an individual person.

2
The first reference point in any procurement process is the Council’s list of preferred suppliers and corporate contracts. Clearly if there is someone on the list of preferred suppliers or there is a corporate contract in place then that is the route that should be taken. 

3
If after establishing that there is not a corporate contract in place you decide to select an individual to provide the goods or services needed you should use the following guidance and attached appendices to determine the action to take.

It is important that this process is undertaken before any kind of contract is entered into or any commitment made to any individual.

4
A flowchart is attached at Appendix C to give you some assistance on the procedure to follow during this process and the actions to be taken depending on the circumstances of the particular case. 

5
Ensure that when using anyone to provide goods or services for the first time you are clear who the payee will be. It is not uncommon for people to use a company trading name such as “Wilson Training Services”  in their literature and then when the invoice is sent in they ask for the cheque to be made payable to J. Wilson.  This is not acceptable. If someone is trading correctly as “Wilson Training Services” then they should have a business account in that name.   

6
When a decision has been made it must be made clear to the provider the conditions under which he\she accepts the work and what is expected to be provided by them before payment can be made.

7
All actions in the employment status process, as with all parts of the procurement process, need to be documented and to assist you in this a Decision Sheet is included at appendix D.  Unless the individual is to be treated as an employee the decision sheet must be completed and appropriately authorised in all cases.  A copy will need to be sent to the Systems and Payments section before a creditor payment can be made.

8
There is no simple definition of when an individual has the status of a self-employed person (contract for services) or an employed person (contract of service).  Instead, a considerable number of cases have been heard by the Courts from which has emerged a wealth of case law on which the Inland Revenue bases its decisions and is of assistance in providing the necessary guidance.

9
The Council has set out below some of the most important guidelines which the Inland Revenue uses when deciding whether a consultant should be treated as an employed person (payroll to deduct tax and NICs) or a self-employed person (creditors to pay gross).

10
If you are in any doubt, at any stage, assistance is available from the Remuneration Services section (details below) and where the employment status is not clear cases will be referred directly to the Inland Revenue for a determination.  

11
In these circumstances the default position will be that the contract is an employment and the individual will be paid on the payroll and subject to the deduction of Income Tax and National Insurance. You will be required to complete the attached status finder (Appendix A) to assist the Inland Revenue in making their decision.

12
The question whether an individual is regarded as employed or self-employed frequently causes difficulties.  The position is not helped by the fact that neither the income tax legislation nor the social security regulations provide any meaningful definition of either term.

13
It is important to remember that an individual’s status cannot be determined either by him or by the person for whom he carries out the work.  An individual’s status is determined solely by the facts of the situation.

14
In determining an individual’s status, the Revenue will have regard to a number of tests and these are described briefly below (further assistance can be gained from the Inland Revenue’s Guidance attached at Appendix E).

15
The “control test”
15.1
If the body using the services of the individual also provides a level of control and management this will normally be regarded as a strong indicator of employment status.  “Control” refers, for example, to the individual being told how, when and where his work is to be carried out.

15.2
Self-employed persons will normally have a specialist skill and whilst it may be reasonable for such persons to be told when the work may be carried out, the method by which it is done will not normally be determined by the engager.  Furthermore, other staff employed within the organisation will not normally possess such specialist skills.

16
The “integration test”
16.1
The integration test examines whether the work carried out by the individual is part and parcel of the business function of the organisation.  Thus, for example, a car mechanic who works for a car dealer with a service department will be held to be an employee whereas a car mechanic who works for a firm of component manufacturers might very well be self-employed.

17
The “mutual obligations test”
17.1
This test refers to the obligation on the part of the engager to offer work to the individual on a regular basis and the reciprocal obligation on the part of the individual to accept such work when it is offered.  Such “mutuality”, where it exists, will be regarded as a strong indication of employment.

18
The “economic reality test”
18.1
This test refers to the individual’s specific role. Can he be said to be in business on his own account? If so, then he is likely to be genuinely self employed.  The Revenue will consider a number of factors that could indicate the trappings of a self-employed person.  For example, whether he has business premises, headed stationery, a VAT registration number and whether he is registered for tax purposes as a self-employed person.  

18.2
The test will also consider whether the individual has invested any of his own money in his business and whether he is taking any financial risk by carrying out the work.  Can he for example, be required to rectify defective work at his own expense?

19
Overview
19.1
None of the above tests, in isolation, is conclusive and it is quite possible for an individual to pass some of them and fail others.  The Revenue will consider the “balance of probabilities” in reaching a decision.  

19.2
It should be noted that an individual may be able to provide evidence of his self- employed status by, for example, providing a Self-Employed Tax Reference Number. However, the Revenue might argue that the work performed differs from that in respect of which the original self-employed status was agreed.

19.3
By way of example, an individual may have agreed with the Revenue that he be treated as a self-employed commission agent.  It does not follow however that if he is subsequently engaged as a temporary (or full time) clerical officer, the earnings from that source may be declared in the accounts subsequently submitted to the Revenue.
20
Specific Cases
20.1
It is also important to mention the engagement of teachers, lecturers and instructors as a special case, since the Council engages the services of many of these individuals.

20.2
There is particular reference in the Social Security (Categorisation of Earners) Regulations 1978 to the engagement of teachers, lecturers and instructors and their employment status for NICs purposes.  The crucial issue is that such an individual may be regarded as self-employed for tax, but rarely, if ever, for NICs purposes.

20.3
It is important for you to be aware of the possible pitfalls created by such statutory disparities.

20.4
Where the individuals are agency workers, partnerships or limited companies then tax and NICs will not be due from the Council only if the following circumstances are satisfied;

· Any contract (written or verbal) is between the Council and the entity.

· Any payment (written or verbal) is made by the Council to the entity under 

those contractual terms.

20.5
Where these circumstances have been satisfied then documented evidence must be kept to support the position.

20.6
If these circumstances have not been satisfied the guidance must be used to decide whether the consultants should be self-employed or employed.

20.7
Where you decide that the consultants should be employed, full details must be reported to your Human Resources representative before they are officially engaged.

20.8
It is important to remember that it is the conditions under which an individual works which determines their status for tax purposes and not whether it is convenient or financially beneficial for the Council or the individual to be treated as a self-employed person.

20.9
Where it transpires that the individual is self-employed and a sub-contractor within the terms of the Construction Industry Scheme, the sub-contractor must hold a valid registration CIS registration card prior to employment, full details must be reported to the Payments Officer, Payment Section, Town Hall Ext 2271.   Appendix B is a list of work classified as a ‘construction operation’.

20.10
The treatment of consultants in the past is irrelevant in terms of deciding their status from the introduction of these new procedures.

20.11
The Status Questionnaire (Appendix A) is not a simple checklist where a greater number of positive answers mean that a consultant can easily be classified in one way or another.  Instead, each case must be viewed on its own merits before the consultant is officially engaged.  You should review critically whether the consultant has completed the checklist accurately.

20.12
The Council can be held responsible for tax, NICs, interest and penalties where a individual has been incorrectly treated as self-employed when in fact they should have been treated as employed.  The Inland Revenue regularly and rigorously tests compliance in this area.

20.13
The Inland Revenue will look closely at cases where an organisation is engaging a consultant who has previously been an employee and/or is performing similar duties to an existing employee or employees.

Contacts: Jeff Potter, Remuneration Services Manager 01708- 432181

                  Jacinta Clifford, Payroll Manager 01708- 432183  

LONDON BOROUGH OF HAVERING

STATUS QUESTIONNAIRE


1.            Your Full Name

2. Name/Address of Tax Office



3.             Self-Employed Tax Reference Number 

4.             What is the nature of the business/work

                 registered under this reference?

5. What is the nature of the work undertaken

for the Council?

6. Company Registration Number

(if appropriate)

7. VAT Registration Number

(if appropriate)

8. Place of Employment




Tick boxes 9-19 as appropriate and base your answers on the work you are claiming payment for.
YES
NO

 9.
Do you hire someone to do the work for you?



10.
Are you able to exercise complete control over what to do and how to do it?



11.
Are you paid other than by the hour, week, month?



12.
Do you work a variable rather than a set number of hours per week/month?



13.
Are you responsible for any losses as well as profits?



14.
Do you have the final say in how the business is run?



15.
Do you provide the main items of equipment needed to do the job?



16.
Can you hire other people on your own terms to do the work you have taken on and pay them from you own pocket?



17.
Do you provide this sort of work to more than one customer?



18.
Do You have insurance such as Professional Indemnity or Public Liability to cover the work?



19.
Do you have to correct unsatisfactory work in your own time and at you own expense?



The Council reserves the right to determine the status under which you are engaged.  Tax and NICs will be deducted from payments to you if you are considered to be an employee.

I certify that the above information supplied by me is correct.

Signed………………………………………Date………………………………

LONDON BOROUGH OF HAVERING

Construction Operations

The following list gives some guidance as to the types of construction work that fall within the CIS and those which do not. If a sub-contractor includes some work which is within and some outside the CIS, all payments made under that contract will be caught. The list is not exhaustive – if you are unsure whether work is within the scope of the CIS legislation, contact the Exchequer Department. 

Operations Included
Operations Excluded



Planning
None.


Site Preparation

· Demolition of, for example, buildings, structures, tree-felling.

· Preparation of site and site clearance, earth-moving on site, excavation, tunnelling and boring. 


· Delivery of materials.

· Transport of spoil from site. 

Construction
· Preparation and laying of foundations and piling.

· Actual construction, alteration or repair of a permanent or temporary building or civil, chemical or other industrial plant or structure forming part of the land. For example:

· storage tanks

· silos

· pylons

· cranes or derricks

· pumps.

· Installation of systems of fire protection designed specifically to protect the fabric of the building (such as sprinkler systems, fireproof cladding) rather than a fire warning (alarm) system.

· Installation of pre-fabricated components or equipment under ‘supply and fix’ arrangements.

· Installation of power lines, pipelines, gas mains, sewers, drainage, cable television and telecommunications distribution systems.

· Installation of public services.

· Installation of closed-circuit television for purposes other than security (such as traffic management).

· Transport of materials on site.

· Construction of site facilities.

· Construction, repair and resurfacing of roads and bridges, including white-lining.

· Provision of temporary and permanent roadways and other access works such as drives.

· Erection or dismantling of scaffolding, falsework and formwork.

· Plant hire with operator for use on site.

· Internal cleaning of buildings and structures carried out in the course of, or on completion of, their construction, alteration, extension, repair or restoration.

· Work done on installations (such as rigs, pipelines, construction platforms) maintained or intended to be established for underwater exploration for, or exploitation of, minerals where the work is on land or in the UK territorial waters (up to the 12 mile limit).

· Installation of systems of heating, lighting, air conditioning, ventilation, power supply and distribution, drainage, sanitation, water supply and distribution, and fire protection works.

· Installation of lifts, plant, or machinery needed by the specification of a building under construction or alteration.

· Installation and repair of industrial plant.


· Manufacture or off-site fabrication of components or equipment, materials, plant or machinery and delivery of these to the site. For example:

· traditional building materials

· prefabricated beams and

        panels

· ready-mixed concrete.

· Installation of fire alarms, security systems including burglar alarms, closed-circuit television as part of a security system, and public address systems.

· The installation or replacement of telecommunication or computer wiring through pre-existing ducting in buildings.

· Transport of materials from site to site on the public highway.

· Manufacture and delivery of pre-fabricated site facilities.

· Running of site facilities such as canteens, hostels, offices, toilets and medical centres.

· Delivery of road-making materials.

· The hire of scaffolding equipment (without labour).

· Delivery, repair or maintenance of construction plant or hire equipment without an operator. For example, concrete mixers, pumps and skips. 

· Assembly of temporary stages and exhibition stands, including lighting.

· External cleaning (other than painting or decorating) of buildings and structures.

· Drilling for, or extraction of, oil or natural gas.

· Manufacture, delivery, repair or maintenance of these items.

· Servicing, repair or maintenance of these items. 



Finishing Operations

· Site restoration and landscaping.

· Installation, structural repair and painting of lamp standards, traffic lights, parking meters and street furniture.

· The construction of concrete and marble floors and the fitting of flooring (but not carpets), including linoleum, where required by the specification of a building under construction, alteration or repair. 

· The fitting of mesh to buildings for protection from damage by pigeons.

· The fitting of eye bolts, whether internal or external. 

· Installation of:

· double glazing

· computer and instrumentation systems

· thermal insulation materials

· heating and ventilation systems

· doors and rolling grills, including the work of locksmiths

· kitchens and bathrooms

· shop fittings, including refrigeration units and fixed furniture (except seating).

· Painting and decorating the internal or external surfaces of any building or structure.
· Tree planting and felling in the ordinary course of forestry or estate management.

· Manufacture and delivery of lamp standards. Routine maintenance such as cleaning and general replacements.

· Manufacture off-site and delivery of flooring materials.

· Manufacture and delivery of:

· glazing materials

· computer and instrumentation systems

·  thermal insulation materials

· heating and ventilation systems

· doors and rolling grills

· painting or decorating materials. 

· Manufacture, delivery and installation of seating, blinds and shutters.

· Manufacture, installation and repair of artistic works (for example, sculptures and murals) which are wholly decorative in nature (not functional items caught by the scheme which incidentally have artistic merit).

· Manufacture and installation of solar, blackout or anti-shatter film.

· Signwriting and erecting, installation and repair of signboards and advertisements. 
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FLOWCHART FOR EMPLOYMENT STATUS

Are you satisfied that this 

procurment falls outside the 

Construction Industry Scheme

    Yes

    No

See guidance on Constrcution 

Industry Scheme and if 

necessary seek assistance from 

Systems & Payments (ext. ****)


LONDON BOROUGH OF HAVERING

EMPLOYMENT STATUS

DECISION SHEET

Name of individual providing the work …………………………………………..

Type of work to be undertaken …………………………………………………….

…………………………………………………………………………………………

…………………………………………………………………………………………

………………………………………………………………………………………….

Employment Status Decision ……………………………………………………….

Basis for making status decision (include details from IR guidance and any advice given)

 ………………………………………………………………………………………….

………………………………………………………………………………………….

…………………………………………………………………………………………..

…………………………………………………………………………………………..

…………………………………………………………………………………………..

…………………………………………………………………………………………..

If the employment status is self-employed, has the individual been informed that they will be required to produce either, a VAT registration number, a self-employed tax reference number or their National Insurance number.

…………………………………………….

Authors Name and Title ….………………………………………………………….

Department\Service Area……………………………………………………………

Date ………………………………

Authorised ……………………………………………………………………………

(Executive Director or Assistant Chief Executive)

Date ………………………………..
INLAND REVENUE GUIDANCE

Employed or self-employed? 
Employed
If you can answer 'Yes' to the following questions, you are probably employed.

· Do you yourself have to do the work rather than hire someone else to do it for you? 

· Can someone tell you at any time what to do or when and how to do it? 

· Are you paid by the hour, week, or month? Can you get overtime pay? 

· Do you work set hours, or a given number of hours a week or month? 

· Do you work at the premises of the person you work for, or at a place or places he or she decides? 

Self-employed
If you can answer 'Yes' to the following questions, it will usually mean you are self-employed. 

· Do you have the final say in how the business is run? 

· Do you risk your own money in the business? 

· Are you responsible for meeting the losses as well as taking the profits? 

· Do you provide the main items of equipment you need to do your job, not just the small tools many employees provide for themselves? 

· Are you free to hire other people on your own terms to do the work you have taken on? Do you pay them out of your own pocket? 

· Do you have to correct unsatisfactory work in your own time and at your own expense? 






























































































Employment Status Procedure
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