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The Policy


Aims and Objectives:

The policy gives a summary of maternity leave and pay that applies to Brent Council Employees whose expected week of childbirth occurs after 1 April 2007.
Definition

This maternity leave and pay policy sets out an employees rights to leave and pay in relation to:
· National Joint Council (NJC) conditions of service

· Brent local conditions of service (applicable to employees who have continuous employment with Brent Council from on or before 31 March 1992)
Legal Context

Employment Rights Act 1996 (as amended)
Maternity and Parental Leave etc Regulations 1999 (as amended)
Social Security Contributions and Benefits Act 1992 (as amended)

Statutory Maternity Pay (General) Regulations 1986 (as amended)

Social Security (Maternity Allowance) Regulations 1987 (as amended)

Who is and isn’t covered by the policy

All employees expecting a baby and whose terms and conditions incorporate the NJC scheme, regardless of the number of hours worked per week.

Employees expecting a baby who have been employed with the London Borough of Brent continuously from a date on or before 31 March 1992, qualify for the Brent Local conditions relating to maternity leave and pay.  The main terms for this are contained within the table.
Manager’s responsibilities

(a)
To inform pregnant women of their maternity rights.

(b)
Within 28 days of receipt of the initial notification write to the employee informing her of the last day of their maternity leave and the expected date of their return.

(c)
To allow employees reasonable paid time off to attend ante-natal clinics, on the production of evidence of appointments (with the exception of the first appointment).

(d)
To allow the employee to take maternity leave and pay as stipulated on pages 6 and 7, provided that the employee meets the qualification requirements and has carried out her obligations as specified on page 5.
(e)
Subject to the following paragraph, where the employee intends to return to work earlier than the due date and fails to give 21 days’ written notice of that early return, the Service Unit Manager may postpone the return date to ensure the 21 days’ notice.  This postponement may not be extended beyond the due date.

(f)
Where an employer has received notice of the start date of maternity leave they will be required to write to the employee within 28 days of receiving the notice stating her expected date of return from maternity leave if she takes her full entitlement to maternity leave.  Where the employee has exercised her right to change her mind about when she wants to start her leave the employer must write to the employee within 28 days of the start of the maternity leave. 

(g)
To provide suitable facilities for any person at work who is a pregnant woman or nursing mother to rest as required by the Workplace (Health, Safety and Welfare) Regulations 1992, implementing the EEC Workplace Directive.  Rest facilities for pregnant women should be conveniently situated in relation to sanitary facilities and should include the facility to lie down.

(h)
To carry out a suitable and sufficient assessment of the risks to the health and safety at work of new and expectant mothers and their babies where the employees include women of child-bearing age and the work is of a kind which could involve risk, because of her condition, to the health and safety of a new or expectant mother or to that of her baby.

(i) Where an employee notifies the employer in writing that she is pregnant, has given birth in the last 6 months or is breastfeeding the employer must carry out a further risk assessment in relation to the individual employee. If the risk to the individual cannot be avoided by the employer taking any reasonable action that it is required to take under the relevant statutory provisions the employer must alter the employee’s working conditions or hours of work if it is reasonable to do so and if such measures would avoid the risk.
Initial obligations on the employee
(a)
An employee shall notify her employer at least 28 days before her absence begins or as soon as is reasonably practicable:

· that she is pregnant
· of the expected week of childbirth (EWC)
· of the date of the beginning of her absence
(b)
The employee has the right to change her mind about when she wants to start her leave providing she gives notice of the new start date 28 days before the date originally notified or before the new start date, whichever is the earlier.  If giving this amount of notice of the new start date is not reasonably practicable, notice of the start date must be given as soon as reasonably practicable.
(c)
Subject to the following paragraph, to notify her Service Unit Manager in writing of the date of the beginning of the absence and produce a certificate from a registered medical practitioner or a registered midwife (Form MAT B1) stating the expected week of childbirth.
(d)
If childbirth occurs before the date the employee has notified as the date her absence will begin (or before she has notified any date) then her maternity leave will start on the day after the date of the birth.  She must as soon as is reasonably practicable give her Service Unit Manager written notice of the date of childbirth (this will be contained in Form Mat B1) as well as producing to him/her a copy of the Form Mat B1 if she had not already done this.

(e)
To remain absent from work if certified medically unfit to do so.
(f)
Produce evidence of ante natal appointments if requested.

	Wherever possible, employees are asked to give more notice than set out in the NJC conditions to assist the Council in arranging temporary replacements for their maternity leave and to give adequate notice to such temporary staff.  The Council’s recognised trade unions have agreed to this approach due to these circumstances.  This also takes account of the fact that the NJC provisions relating to notice are more generous than the statutory requirements.




Links to other policies
· Paternity leave
· Maternity support leave

· Statutory Right to apply to work flexibly

NJC MATERNITY CONDITIONS OF SERVICE:
Maternity leave entitlement
(a)
All employees are entitled to 26 weeks’ ordinary maternity leave followed by 26 weeks’ additional maternity leave, giving a total of 52 weeks’ continuous leave ‘the maternity leave period’.
(b)
Maternity leave shall commence no earlier than 11 weeks before the EWC, or from the day following childbirth if that is earlier.

Maternity pay entitlement with service of less than a year
Payments for employees who have less than 1 year’s continuous local government service at the beginning of the 11th week before the EWC shall be the employee’s entitlement to Statutory Maternity Pay (SMP) where eligible.
Maternity pay entitlement for employees who have completed 1 year’s continuous local government service at the 11th week before the EWC shall be (if confirmation given intending to return to work):
(a)
For the first six weeks of absence an employee shall be entitled to nine-tenths of a week’s pay offset against payments made by way of SMP or Maternity Allowance (MA) for employees not eligible for SMP.

(b)
Provided the employee has confirmed in the maternity leave form of intention an intention to return to work in local authority employment for at least three months, for the subsequent 12 weeks of absence the employee will receive half a week’s pay plus SMP, where eligible, without deduction except by the extent to which the combined pay and SMP (or MA and any dependant’s allowances if the employee is not eligible for SMP) exceeds full pay.  Alternatively the equivalent amount (ie 6 weeks’ pay) may be paid on any other mutually agreed distribution.
(c)
For the remainder of the maternity leave period the employee will receive their entitlement to SMP (currently 39 weeks in total), where eligible.

(d)
The requirement that the employee return to work in local authority employment for a period of at least three months for entitlement to occupational maternity pay after 6 weeks’ paid absence may be varied at the discretion of the authority on good cause being shown.  Where the employee has taken up employment with a new authority following maternity leave the discretion rests with the former authority.

(e)
In the event that the employee does not return to work in local authority employment for a period of three months (as varied if applicable) she shall refund the 12 weeks’ half pay, or such part thereof, as the authority which made the payment may in its discretion decide.  Payments made to the employee by way of SMP are not refundable.
Maternity pay entitlement for employees who have completed 1 year’s continuous local government service at the 11th week before the EWC shall be (if confirmation not given intending to return to work):

An employee who confirms in the maternity leave form of intention that she does not intend to return to work in local authority employment, or that she is undecided about this, will be entitled to:
(a)
For the first 6 weeks of absence nine-tenths of a week’s pay offset against payments made by way of SMP or MA for employees not eligible for SMP.

(b)
For the remaining 33 weeks the employee’s entitlement to SMP, where eligible.

(c)
Should that employee return to work with the Council for a period of at least 3 months immediately after the expiration of her maternity leave then she will receive at the end of this period of work the difference between the maternity pay she has already received and the maternity pay that would have been payable to her if she had confirmed in the maternity leave form of intention that she intended to return to work in local authority employment. 

	BRENT’S MATERNITY SCHEME
(applicable to employees who have been employed with the London Borough of Brent from a date on or before 31 March 1992)

1.         Maternity Pay If Confirmation Given Intending to Return to Work
Provided:

(a)       an employee intends to return to work with the Authority for a period of at least 13 weeks on a full-time basis or 26 weeks on a job share basis immediately after the expiration of her maternity leave;

(b)       she has completed the maternity leave form of intention confirming that 
            intention;


she is entitled to: 

(a)
for the first six weeks of absence - full contractual pay or  9/10 of the average weekly earnings in the 8 weeks before the end of the 15th week before the week the baby is due, whichever is greater (inclusive of SMP*);

(b)
for the next 10 weeks of absence - full contractual pay (inclusive of SMP*);

(c) for the next 23 weeks of absence half contractual pay for plus SMP (if she is eligible for SMP) except by the extent to which the combined pay and SMP (or Maternity Allowance and any dependants' allowances if she is not eligible for SMP) exceeds full pay.


*  NB
If an employee is not eligible for SMP (see pages 19-23) a sum equivalent to Maternity Allowance will be deducted instead: employees may be able to reclaim this from the State.

(d)
For the next 1 week – half contractual pay.

2.
Maternity Pay When Confirmation Not Given Intending to Return to Work
An employee who confirms in the maternity leave form of intention that she does not intend to return to work, as defined above, or that she is undecided about this, will be entitled to:-

(a)      6 weeks' full contractual pay inclusive of SMP;

(b)      33 weeks' SMP at the lower rate (if she is eligible - See pages 19 - 23)


Should that employee:

· Return to work with the Authority for a period of at least 13 weeks on a full-time basis or 26 weeks on a job share basis immediately after the expiration of her maternity leave and

· Be present at work during that period for at least 50 (or as appropriate 100) working days (unless absent on sick leave, see pages 13-14) then she will receive at the end of this period of work the difference between the maternity pay she has already received and the maternity pay payable under paragraph 1 above.

3.
Repayment of Maternity Pay 

            Repayment of monies paid under the Scheme will be required if the employee does not return to work with the London Borough of Brent for a period of at least 13 weeks (or 26 weeks if the employee returns on a Job-Share basis) immediately after the expiry of her maternity leave being present at work for at least 50 (or as appropriate 100) working days  (unless absent on sick leave, see pages 13-14).

4.
Employee's Rights
A pregnant employee has the right to:

(a)
request alternative work for the duration of her pregnancy where the working conditions are or become hazardous to her health; [ In such cases, she will be expected to return to her normal duties at the completion of the pregnancy and/or her return from maternity leave]

(b)
immediate transfer (to equivalent alternative work), or to paid leave, if her work puts her in unavoidable contact with a reportable disease(s);

 (c)
Annual leave will accrue during the whole period of Maternity Leave and should be taken within the leave year.  Annual leave may not be carried forward to the next year, apart from 5 days which may be carried forward and taken by 31st May of the following leave year. For example, an employee absent from 1 April 1992 to 31 March 1993 could carry 5 days forward to be taken by 31 May 1993.

In exceptional circumstances following prior agreement from the Service Unit Manager, additional leave may be carried forward.  (NB Absence or Maternity Leave is not in itself a sufficient reason for accumulating leave and carrying it forward).

(d)
An employee whose child was still-born after 24 weeks of pregnancy has the same entitlement to maternity leave and pay as an employee who has a live birth.

(e)       An employee who suffers a miscarriage before the end of the 24th week of pregnancy will not be eligible for maternity pay and leave. Any absence from work, provided it is covered by a medical certificate, will be regarded as sickness absence in accordance with the conditions of service.




Health and Well-being
Ante-natal Care

Employees are entitled to be given paid time off to attend ante-natal care (provided in respect of the second and subsequent appointments she produces evidence of the making of the appointment, if requested to do so).

Health and Safety

Consideration must be given to any health and safety implications for pregnant or breast-feeding employees identified in the Workplace Risk Assessment carried out in accordance with Part 2, Paragraph 4 of the NJC conditions of service.
Keeping in Touch (KIT) Days

Keeping in touch (KIT) days are intended to facilitate a smooth return to work for women returning from maternity leave.  Before going on leave, the employer and the employee should discuss and agree any voluntary arrangements, for keeping in touch during the employee’s maternity leave.  An employee may work for up to 10 KIT days during OML or AML without bringing her maternity leave to an end.  An employee may not work during the two weeks of compulsory maternity leave immediately after the birth of her baby.

The work can be consecutive or not, and can include training or other activities which enable the employee to keep in touch with the workplace.  Any such work must be by agreement and neither the employer nor the employee can insist upon it.

The Council’s guidance on KIT days is set out on pages 17 and 18.  

Right to Return to Work
Subject to the following paragraph to return to the job in which she was employed under her original contract of employment and on terms and conditions not less favourable than those which would have been applicable to her if she had not been absent.  “Job”, for this purpose, means the nature of the work which she is employed to do and the capacity and place in which she is so employed.  An employee loses this right to return if and when her contract of employment with the Council ends.  An employee who has indicated she does not intend to work at the end of her maternity leave will still be entitled to return to her original job in the absence of her giving clear notice of resignation.
Where it is not practicable by reason of redundancy for the authority to permit her to return to work in her job as defined in the above paragraph the employee shall be entitled to be offered a suitable alternative vacancy where one exists.  (ie where there is an available post where the work to be done in that post is suitable to her and appropriate to the circumstances, and that the capacity and place in which she is to be employed and her terms and conditions of employment are not substantially less favourable to her than if she had been able to return to the job in which she was originally employed.)

Suitable alternative employment may also be offered if exceptional circumstances other than redundancy (e.g. a general reorganisation), which would have occurred if the employee had not been absent, necessitate a change in the job in which she was employed prior to her absence.  The work to be done should be suitable to her and appropriate to the circumstances and the capacity and place in which she is to be employed and her terms and conditions of employment should not be less favourable to her than if she had been able to return to the job in which she was originally employed.

Exercising the Right to Return to Work

(a)
Return before the end of the maternity leave period
(i)
An employee shall notify the authority in writing, if requested, at least 21 before the day on which she proposes to return if his is before the end of the maternity leave period.  Where the notice given is less than 21 days the employer may postpone the return to ensure 21 days’ notice, but not beyond the end of the maternity leave period.

(ii)
If an employee changes her mind about the day she proposes to return, she must give her employer 21 days’ notice of the new date, if this is earlier than the original date (see (a)(i)) she notified or if she is now proposing to return later than the original date, she must give notice of the new return date 21 days before the original return date.
	Wherever possible, employees are asked to give more notice than set out in the NJC conditions to assist the Council in arranging temporary replacements for their maternity leave and to give adequate notice to such temporary staff.  The Council’s recognised trade unions have agreed to this approach due to these circumstances.  This also takes account of the fact that the NJC provisions relating to notice are more generous than the statutory requirements.




(b)
All employees

(i)
Where an employee does not return to work at the end of her maternity leave period she is to be treated like any other employee who does not return after authorised leave, for example, if she is unable to return on the expected day due to sickness the absence will be covered by the sickness scheme in the normal way.
(ii)
If because of an interruption of work (whether due to industrial action or some other reason) it is unreasonable to expect the officer to return on the due date, she may instead return when work resumes, or as soon as reasonably practicable thereafter.

(c)
Return to work – Flexible working arrangements
The employee will be able to apply using the statutory right to apply for flexible working.

Relationship with Sickness and Annual Leave

(a)
Maternity leave will not be treated as sick leave and will not therefore be taken into account for the calculation of the period of entitlement to sickness leave.

(b)
Ordinary maternity leave and additional maternity leave shall be regarded as continuous service for the purposes of the National Joint Council’s sickness and maternity schemes and annual leave.  Annual leave continues to accrue during both ordinary and additional maternity leave.

Definitions

(a) 
A Week’s Pay

The term “a week’s pay” for employees whose remuneration for normal working hours does not vary with the amount of work done in the period, is the amount payable by the authority to the employee under the current contract of employment for working her normal hours in a week. Where there are no normal working hours, a week’s pay is the average remuneration in the period of 12 weeks preceding the date on which the last complete week ended, excluding any week in which no remuneration was earned.

(b) 
Childbirth

Childbirth means the live birth of a child, or a still birth after a pregnancy lasting at least 24 weeks

(c) 
Nothing in the above provisions shall be construed as providing rights less favourable than statutory rights.

CONDITIONS AND NOTES APPLYING IN ALL CIRCUMSTANCES

1.
Pension

(a) During any period of paid maternity leave(including any period during which only SMP is payable) a member of the Local Government Pension Scheme (LGPS) must pay pension contributions on the pay actually received.  The period of service will count as normal for pension purposes i.e. as if the employee had been at work.

(b) During any period of unpaid ordinary maternity leave (ie during any period during the first 26 weeks when the employee is not in receipt of statutory maternity pay, or contractual maternity pay) the employee will be deemed to have paid pension contributions. The period of service will count as normal for pension purposes i.e. as if the employee had been at work.

(c) During any period of unpaid additional maternity leave the unpaid period will not count for pension purposes unless the employee makes an election for it to count. Such an election will have to be made within the period of 30 days starting with the date the employee returns to work or ceases to be employed (if earlier), or within such longer period as the Authority will allow. If the election is made the employee will have to pay pension contributions for the unpaid period based on the pay s/he was entitled to receive on the day before the unpaid period began. 

(d) If when the employee ceases employment there is a period of maternity leave during the final pay period (normally the last 12 months) the final pay to be taken into account in calculating the amount of pension and lump sum will be the pay the employee would have received but for the maternity leave absence.

2.
Tax and National Insurance

(a)
All payments of Occupational Maternity Pay and SMP are liable to tax and the deduction of National Insurance Contributions in the same way as normal pay.

(b)
If an employee's earnings fall below the N.I.earnings threshold (£87 per week for 2007/2008), s/he will not be liable to pay National Insurance Contributions.

(c)
Where Maternity Pay is repaid to the Authority because an employee fails to return for the requisite period, she can apply to Her Majesty’s Revenues and Customs’ National Insurance Contributions office for a refund of her National Insurance Contributions.  Applications for refunds must be in writing and made within 6 years of the year end in which contributions were made.  

(d)
If an employee’s earnings fall below the N.I. earnings threshold, it is up to the employee to decide whether to pay voluntary N.I. contributions, which count for certain benefits. Advice on whether to pay these contributions should be sought from your HMRC National Insurance Contributions Office (which is listed in the phone book).

3.
Relationship with Sick Pay

(a)
Maternity leave will not be treated as sick leave but it will count towards service i.e. maternity leave will not be taken into account in  calculating  the period of  entitlement to sick leave under  the National Joint Council’s Sickness Scheme, but ordinary maternity leave and additional maternity leave shall be regarded as service for the purposes of that scheme.

(b)
Absence  on account of illness or attributable to the pregnancy  before the commencement of maternity leave  will generally be treated as absence on sick leave qualifying for  SSP and/or occupational sick pay in accordance with the National Joint Council’s Sickness Scheme, subject to the provisions of that  Scheme as applied by the Authority.

(c)
An employee who is incapable of work due to pregnancy, should be treated as sick and as eligible for sick pay where appropriate up to the fourth week before the expected date of childbirth .  Beyond this point, absence due to pregnancy related sickness may be treated as  advancing the date on which maternity leave commences, but this is at the employer's discretion. E.g. if the employee is absent for only a day or two and is likely to return to work, the manager need not advance the maternity leave date. 

(d)
If an employee is absent from work wholly or partly because of pregnancy or childbirth before the notified leave date or before she has notified such a date and after the beginning of the fourth week before the expected week of childbirth, she must notify her employer as soon as is reasonably practicable that she is absent for that reason and the date on which that absence began.  This applies even if the absence is for part of a day.

(e)
If an employee fails to return to work on the expected date due to sickness, the provisions of the National Joint Council’s Sickness Scheme shall apply to her absence.

4.
Consecutive Pregnancies
i
ALL EMPLOYEES TAKING MATERNITY LEAVE 

(a)
The employee must comply with all other provisions of this document for each period of Maternity Leave.

ii
EMPLOYEES TAKING LEAVE/PAY UNDER BRENT'S SCHEME OR NATIONAL CONDITIONS SCHEME

(b)
The employee should advise her Service Unit Director or Manager as soon as she learns of the new pregnancy.

(c)
If possible, she should return to work for the requisite period (“the first requisite period”) before commencing the second period of Maternity Leave in order to ensure that repayment of monies paid under the Scheme for the first period of Maternity Leave is not required.
(d) If this should not be possible, she should return to work for at least part of the first requisite period before commencing the second period of Maternity Leave.  Any remaining balance of the first requisite period will have to be worked by her in full at the end of the second period of Maternity Leave in order to ensure that repayment of monies paid under the Scheme for the first period of Maternity Leave is not required.  The requisite period she is required to return to work for at the end of her second period of Maternity Leave ( “ the second requisite period”) in order to ensure that repayment of monies paid under the Scheme for the second period of Maternity Leave is not required (13 weeks full-time/26 weeks on a job- share basis/ three months ) will only  start when the remaining balance of the first requisite period has been worked by her.

(e)
If it is not possible for her to return to work for at least part of the first requisite period before commencing the second period of Maternity Leave, then on return from her second period of Maternity Leave, she will be required to work the whole of the first requisite period in order to ensure that repayment of monies paid under the Scheme for the first period of Maternity Leave is not required. Once she has completed working the first requisite period then the second requisite period will start.
5
Employee's Rights
Employees who are dismissed for reasons connected with pregnancy and maternity are given special protection from dismissal by the 1996 Employment Relations Act and the Maternity and Parental Leave etc Regulations 1999 (as amended).  There is no minimum service requirement for the right to claim automatically unfair dismissal under this provision.  Any dismissal will be considered automatically unfair if the reason or the principal reason for dismissal is connected with:

· The pregnancy of the employee

· The fact that the employee has given birth to a child

· Maternity suspension on health and safety grounds 

· The fact that the employee took, sought to take or avail herself of the benefits of any of the terms and conditions of her employment statutorily preserved during her ordinary maternity leave period

· The fact that an employee took or sought to take

· additional maternity leave

· parental leave 

· time off to care for dependants

· the fact that the employee declined to sign a workforce agreement on parental leave

· the fact that the employee, being a representative of members of the workforce for the purposes of a workforce agreement on parental leave or a candidate in an election in which any person elected will on being elected become such a representative, performed (or proposed to perform) any functions or activities as such a representative or candidate.

A redundancy dismissal is automatically unfair where the principal reason for selecting the employee for redundancy is one of the reasons set out above.

If an employee who is pregnant, has recently given birth or who is breastfeeding her child is not permitted to do her job because of the dangers to her or the baby, she should be offered suitable available alternative work.  Where this is not available, she should be suspended from her job on full pay.

During ordinary maternity leave (see paragraph 3 above) women are entitled to the benefit of the terms and conditions of employment which would have been applicable to them had they not been absent (with the exception of her entitlement to wages or salary)   Examples of this entitlement will include the accrual of holidays and the payment of contractual pension contributions by the employer. They are also bound by any obligations arising under those terms and conditions (except in so far as they are inconsistent with the employee’s right to take ordinary maternity leave e.g. the obligation to turn up and work). The contract of employment continues through ordinary maternity leave unless it expires or either party brings it to an end.

During additional maternity leave the contract of employment continues but most of the employee’s terms and conditions are suspended. Annual leave continues to accrue during additional maternity leave. Additional maternity leave shall be regarded as continuous service for the purposes of the National Joint Council’s sickness and maternity schemes and annual leave. The employee will be entitled during additional maternity leave to the benefit of:-

· the employer’s implied obligation to her of trust and confidence, and

· any terms and conditions of the employee’s employment relating to:

· notice of termination of the employment contract by the employer

· compensation in the event of redundancy

· disciplinary or grievance procedures

The employee is bound during the additional maternity leave period by:-

· his/her implied obligation of good faith, and

· any terms and conditions of his/her employment relating to:

· notice of termination of the employment contract by the employee

· the disclosure of confidential information

· the acceptance of gifts or other benefits

· the employee’s participation in any other business
A pregnant woman has the right not to be unreasonably refused time off to attend ante-natal clinics.  Evidence must be produced that she is pregnant and of the making of the appointment for the second and subsequent appointments.

KEEPING IN TOUCH DAYS
1 
Reasonable contact during maternity leave
During the maternity leave period the manager may and should make reasonable contact with the employee, and in the same way the employee may and should make reasonable contact with the manager.  The contact can be made in a way that best suits the employee or the manager, eg by telephone, by letter, by e-mail or a visit to the workplace or in other ways.  The purpose of this would be to:

· Discuss the return to work and whether any special arrangements need to be made to ease the return to work, for example, whether she wishes to apply for flexible working. 
· Communicate news of changes in the workplace that may affect the employee on her return to work

· Keep the employee informed about promotion opportunities and other information relating to her job that she would normally be made aware of if she was working.
2 
Keeping in touch days

In order to encourage communication and contact between employer and employee during maternity leave, a woman can do 10 days’ work (known as ‘keeping in touch days’) during her maternity leave without bringing her maternity leave to an end.  Such days are different to the reasonable contact that employers and employees may make with one another, described above, as during keeping in touch days employees can carry out work for the employer, for which they will be paid.
Work is defined as any work done under the contract of employment and may include attending training, attending team meetings, delivering training or presentations, completing specialised pieces of work or any activity undertaken for the purposes of keeping in touch with the workplace.  The employer has no right to require the employee to carry out any work and the employee has no right to work keeping in touch days if her manager does not agree to this. 

Note that such work can be carried out during the maternity leave period, except during the two-week compulsory leave period immediately following childbirth, during which employees may not legally work. 

The SMP and Maternity Allowance regulations previously governed that where an employee worked for their current employer during the week in which she was entitled to SMP/MA she would lose SMP/MA for that week.  This will continue to apply if a woman works any days above and beyond the 10-day allowance.  
3 
Establishing keeping in touch days

At any point during a period of maternity leave the employee and line manager may wish to reach an agreement that keeping in touch days will be worked.  The ten-day allowance can both be broken up, and used as individual days or as a period of days depending on the activity to be completed and local arrangements.  It should be noted that a woman’s maternity leave will not be extended due to the fact that she has carried out some work during this period. 

The employee should put any requests for keeping in touch days in writing to her manager and give as much notice as possible. The manager should respond in writing as to whether or not this request can be accepted. The same procedure applies where it is the manager who is requesting the employee to attend work for this purpose.

4 
Payment for keeping in touch days 

Working keeping in touch days will not affect an employee’s entitlement to SMP.  Employees who work ‘keeping in touch days’ will be entitled to payment. You will receive payment for any hours worked during a keeping in touch day at the end of your maternity leave, at the contractual hourly rate you would have been entitled to at the time you did the work if you had not been absent on maternity leave.  However, there will be deducted from that payment:

(a)
the amount of SMP you received (if any) for the week in which the work was done; and

(b)
the amount of Occupational Maternity Pay you received (if any) that was attributable to the day or part of a day on which you worked.

Keeping-in-touch days are also subject to pension contribution for employees in the Local Government Pension Scheme. The manager should ensure that the People Centre are notified of any keeping–in-touch-days worked to ensure payment is processed. 

5
Definition of a ‘day’s pay’ for the purpose of KIT days

For the purpose of keeping-in-touch-days, a day’s pay is the equivalent of any hours worked in that day, eg if an employee comes in for a one-hour training session and does no other work that day, she will have use one of her keeping in touch days. 

STATUTORY MATERNITY PAY
Employees meeting the criteria below will receive Statutory Maternity Pay, paid by Brent Council. Employees who do not meet these criteria may be eligible to claim maternity allowance, which is a State benefit, not paid through the Brent payroll - see 8. below.  

1.
Who Qualifies for Statutory Maternity Pay?
An employee who:-

· has at least 26 weeks continuous service with the authority continuing into the 15th week before the expected week of childbirth.  [The 15th week is known as the qualifying week.]

-
has average earnings above the NI lower earnings limit, during the eight weeks (two months) up to and including the qualifying week (currently £87 a week)

-
is still pregnant in the 11th week before the week her  baby is due or who has given birth by this time.

· gives her employer 28 days notice of the date the employee expects their SMP to start, if that is not reasonably practicable, the notice must be given as soon as reasonably practicable.  The notice must be in writing if the employer requests it.

· Gives her employer medical evidence (usually a Form MAT B1) showing the expected week of childbirth.  This medical evidence must be given to the employer by the end of the third week of the maternity pay period although the time limit can be extended if there is good reason for the delay to the end of the thirteenth week of the maternity pay period.  The employer cannot start paying SMP until it has the certificate.

-
and who stops work.

All employees who satisfy the above  conditions qualify for SMP even if they do not intend to return to work for you after the baby is born.  The only exception is an employee who resigns voluntarily from her job for a reason unconnected with her pregnancy after the start of the qualifying week but before she starts maternity leave.

SMP cannot start earlier than the 11th week before the expected week of childbirth, unless the baby is born before the 11th week, but a woman has some flexibility as to exactly when it does start.

A woman will not lose any week of SMP even if she works up to the date her baby is born provided her SMP period has not started.  The latest date the maternity pay period can start is the week immediately following the week in which she gave birth.

2.
How is Statutory Maternity Pay calculated?

Statutory Maternity Pay can be paid during a period of 26 weeks known as the Maternity Pay period. There are 2 rates:
-
the higher rate, payable for  the first six weeks of  the maternity pay period, is 90 per cent of earnings

-
for the rest of the maternity pay period (up to 33 weeks), the standard rate of SMP applies (£112.75 a week from April 2007).

3.
Disentitlement to Statutory Maternity Pay (SMP)

An employee will not be entitled to SMP, or will cease to be entitled to SMP, if any of the following apply to her:

(a)
She was not employed by her present employer at any time during the qualifying week.

(b)
Her average weekly earnings in the calculation period are below the lower earnings limit applicable in the qualifying week.

(c) She gives late notification to claim SMP and the reason for this is not acceptable to her employer.

(d)
She does not give medical evidence or does not give it within an acceptable time (this should normally by not later than the end of the third week of the Maternity pay period, but the employer can extend this by 10 weeks if the employee's reason for not providing it earlier is acceptable to the employer).

(e)
She starts work in her Maternity Pay period after childbirth for an employer who was not employing her at any time during the qualifying week. 

(f)
She is in legal custody at any time in her Maternity Pay Period.

4.
Initial Obligations on Employees qualifying for SMP

To advise her Service Unit Manager in writing at least 28 days before she expects her SMP to start, that she expects it to start on that date.

To produce a certificate from a registered medical practitioner or a certified midwife (form Mat B1) stating the expected week of childbirth.  A suggested form is attached as Appendix A for completion by the employee.

To notify her employer as soon as is reasonably practicable if she is off work because of childbirth or a pregnancy related sickness after the beginning of the fourth week before the expected week of childbirth, that she was absent for that reason.

5.
Rights of Employees qualifying for SMP
symbol 183 \f "Symbol" \s 10 \h
An employee who disagrees with the authority's decision not to pay SMP can apply to her Inland Revenue office for a formal decision from a decision maker.

symbol 183 \f "Symbol" \s 10 \h
A woman who has a non-pregnancy related sickness at any time within the eleven weeks before her baby is due will be entitled to receive SSP before she starts her maternity pay period.

6.
Employers' Obligations relating to SMP
symbol 183 \f "Symbol" \s 10 \h
To allow employees reasonable time off to attend ante-natal clinics, on production of evidence of appointments.

symbol 183 \f "Symbol" \s 10 \h
To pay statutory maternity pay as stipulated above provided the employee satisfies the relevant qualification requirements. 

symbol 183 \f "Symbol" \s 10 \h
To give written reasons to the employee if you refuse SMP (Form SMP1).

7.
Additional SMP Rules
An employee who is absent due to a pregnancy related reason (or childbirth) from the fourth week before the expected week of childbirth will be transferred into her SMP period and will not be able to get SSP.  Her SMP period will start on the day after the first day of that absence.

Premature births - If a woman's baby is born before she has notified you of when she is starting her maternity pay period or before the notified date her 26 week maternity pay period will begin the day following the date the childbirth actually occurred.

Stillbirths - SMP is paid to a woman who gives birth to a stillborn child after 24 weeks of pregnancy (i.e. from week 16 before the expected week of childbirth).

Babies who die shortly after birth - If a woman's baby survives only for an instant, it is always treated as a live birth and SMP is payable.

Miscarriages - If a woman suffers a miscarriage before the 24th week of pregnancy, SMP is not payable.  A woman in this situation should receive any relevant sick pay entitlement.

No SSP can be paid to a woman during her maternity pay period, even if she is not in receipt of SMP.  Where occupational sick pay is payable she should receive this in the ordinary way.  SMP can be offset against occupational sick pay.
8.
Maternity Allowance
The Council is not responsible for the payment of maternity allowance or for the interpretation of qualifying Rules but, as a guide:

The Standard Maternity Allowance is currently £112.75 per week (higher rate) and is paid for 39 weeks. 

A woman needs to have been employed or self-employed in at least 26 weeks in the 66 weeks prior to the expected week of childbirth and to have earned at least £30 a week gross averaged over a 13 weeks period.

9.
Additional Employee's Obligations

If the employee is absent from work wholly or partly because of pregnancy before the notified leave date or before she has notified such a date and after the beginning of the fourth week before the expected week of childbirth, and if as a result her maternity leave starts, she must notify her employer as soon as reasonably practicable that she is absent for that reason and the date on which that absence began.  However, in practice it will be for the employer to decide whether a woman’s absence due to a pregnancy reason should be treated as advancing the date on which her maternity leave commences.  For example, the employer may decide not to commence the maternity leave where the woman is fit to return to work within a day or two.

If the employee is absent from work due to childbirth before the notified leave date or before she has notified such a date the employee must notify her employer as soon as reasonably practicable that she has given birth and the date on which the birth occurred.

Where an employee intends to return to work earlier than the end of her maternity leave period she is required to give her employer 28 days' notice of the date she intends to return.

Note:

If an employee returns to work earlier than the end of their maternity leave period without notifying her employer of her intention to do so or without giving her employer the required 28 days notice, the employer will be entitled to postpone her return to a date which will give the employer 28 days' notice, provided this is not later than the end of her maternity leave period.

The employer’s entitlement to postpone is conditional on the employer having notified the employee of her expected date of return from maternity leave if she takes her full entitlement to maternity leave.

10.
Redundancy and Maternity

If an employee is dismissed because of redundancy and the dismissal expires after the beginning of the 15th week before the expected week of childbirth, the employee is entitled to be paid the full amount of SMP (if eligible), i.e. 6 weeks at higher rate and 33 weeks at lower rate.  During notice period full pay is applicable if the employee is absent from work wholly or partly due to pregnancy or childbirth and provided her contractual notice entitlement is not at least one week longer than her statutory notice entitlement.

Occupational Maternity Pay (other than SMP) ceases on expiration of notice period for redundancy.

LONDON BOROUGH OF BRENT

STATUTORY MATERNITY PAY

APPLICATION FORM

To: 
Service Unit Manager

I (name) 



of (address)



Designation 



I have read Guidelines on  Statutory Maternity Pay .

I understand that I am entitled to SMP  having satisfied the qualification requirements.

My expected week of childbirth is
 I attach Form Mat B1.

Please note that I intend to stop work on
 and pay me SMP 

from .....................................

Signature 



Date 



Appendix 1
LONDON BOROUGH OF BRENT
MATERNITY LEAVE FORM OF INTENTION  (NJC CONDITIONS)

To:
Service Unit Manager

I (name) 



of (address)



Designation 



I have received, read and accept the Maternity leave conditions in accordance with the NJC Conditions of Service for Local Government Employees.

I have completed 1 year's Local Government Service at the beginning of the 11th week before the expected week of childbirth.

I wish to select the following arrangements:-

Tick Box as required

(a)
[    ]
I intend to return to duty with the Authority or with another Local Authority for a period of at least three months immediately after expiration of my maternity leave.  I understand that I must return within 52 weeks from the beginning of my maternity leave and I request the Borough Council to pay the full occupational maternity pay due during this period.

I understand that if I do not return to duty for a period of not less than 3 months, I am only entitled to retain SMP for a period of 39 weeks and the first 6 weeks’ occupational pay and must repay to the Borough Council all the additional occupational pay which I have received during the period of such leave.   

(b)
[    ]
I do not intend to return to duty with a Local Authority or a period of at least three months immediately after expiration of my maternity leave or I am undecided about this.  I request the Borough Council to pay to me the first 6 weeks at 9/10ths contractual pay inclusive of SMP and for the following 33 weeks SMP at the lower rate. The 12 weeks' half pay less SMP is to be retained until the expiration of my leave.

I understand I may be on leave up to 52 weeks from the start of my maternity leave.  If I return to duty with the Borough Council for a period of not less than 3 months immediately after the expiration of such leave, I will receive the retained portion of Maternity Pay at the end of this period.

I understand that once this option has been selected and the maternity leave commences, it will not be possible to change this option unless there are exceptional circumstances.  I also understand that if I select (b) I will not be regarded as having resigned from my post.

I wish to commence my leave on                          and attach a copy of a Certificate indicating the expected week of childbirth.

I wish to be kept informed of changes in my Service Unit's structure.
Yes/No

If I return to work I wish to Job-Share.
Yes/No


(Delete as applicable)

Signed: 



Date: 



Appendix 2
LONDON BOROUGH OF BRENT

MATERNITY LEAVE FORM OF INTENTION

To:
Service Unit Manager

I (name) 



of (address)



Designation 



have received, read and accept the Maternity leave conditions in accordance with the London Borough of Brent's arrangements.

I have been employed with Brent Council continuously from a date on or before 31 March 1992.

I wish to select the following arrangements:-

Tick Box as required

(a)
[    ]
I intend to return to duty with the Authority for a period of at least 13 weeks on a full-time basis, or 26 weeks on a Job-Share basis, immediately after expiration of my maternity leave.   I understand that I must return within 52 weeks' of the actual date of the birth and I request the Borough Council to pay the full occupational maternity pay due during this period.  

I understand that if I do not return to duty for a period of not less than 13 weeks on a full-time basis, or 26 weeks on a Job-Share basis immediately after the expiration of my leave, I am only entitled to retain SMP for a period of 39 weeks and the first 6 weeks’ occupational pay and must repay to the Borough Council all the additional occupational pay which I have received during the period of such leave.   

(b)
[    ]
I do not intend to return to duty with the Authority for a period of at least 13 weeks on a full-time basis, or 26 weeks on a Job-Share basis, immediately after expiration of my maternity leave or I am undecided about this.  I request the Borough Council to pay to me the first 6 weeks full contractual pay inclusive of SMP and the following 33 weeks SMP at the lower rate and to retain the 10 weeks' full pay less SMP and 24 weeks' half pay less 23 weeks SMP until the expiration of my leave.  

I understand I may be on leave up to 52 weeks from the actual date of the birth.  If I return to duty for a period of not less than 13 weeks on a full-time basis, or 26 weeks on a Job-Share basis immediately after the expiration of such leave, I will receive the retained portion of Maternity Pay at the end of this period.  

I understand that once this option has been selected and the maternity leave commences, it will not be possible to change this option unless there are exceptional circumstances.  I also understand that if I select (b) I will not be regarded as having resigned from my post.

I wish to commence my leave on                          and attach a copy of a Certificate indicating the expected week of childbirth.

I wish to be kept informed of changes in my Service Unit's structure.
Yes/No

If I return to work I wish to Job-Share.
Yes/No


(Delete as applicable)

Signed: 



Date: 
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