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Capability Procedure
	

	Stage 1
	Good Management Practice

Day to day management and PADA process


	(
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	Measures for improvement put in place and performance improved to satisfactory level.


	(
	No further action

	
	Performance not improved to standard required
	
	
	
	

	
	(

	
	
	
	

	Stage 2
	Capability Hearing
	(
(
	Measures for improvement put in place and performance improved to satisfactory level.


	(
	No further action



	
	Poor performance found and outcome decided (e.g. dismissal, demotion, redeployment)
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	Appeal against outcome of Capability Hearing
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	Stage 3


	Capability Appeal
	(
	Appeal upheld

Outcome changed
	(
	Performance improved to satisfactory level.

	
	(
	
	(

	
	(

	
	Outcome confirmed
	
	Further capability action required


	
	No further action


1.
Scope

This Policy applies to all employees of the Council except staff employed by schools, employees within a probationary period and Chief Officers.

The JNC capability procedure applies to Chief Officers. Where that procedure is silent this procedure can be used.

2.
Purpose
The aim of this policy is to identify and address poor standards of performance, lack of capability resulting from a lack of knowledge, skill, ability, experience or health. Note: Attendance issues are dealt with through the Managing Attendance policy, but on occasions, poor health may result in capability issues.

This policy provides a fair and consistent process to enable, wherever possible, an employee to improve their performance.
3.
Policy

· Genuine incapability is not misconduct and employees who are subject to this procedure should be treated supportively. 

· Good performance is essential to service delivery and it is the responsibility of every manager and supervisor to:

 -  Regularly monitor performance of employees through the PADA process;

 -  Ensure that proper standards of performance are achieved;

 -  Ensure that their employees have up to date job descriptions;

 -  Deal with and seek to remedy any problems promptly and effectively.

· Employees are entitled to be: -

· Informed of the specific areas of work that give concerns about performance;

· Offered the opportunity to discuss and respond to the issues;

· Accompanied by a companion of their choice at any meeting within the formal procedure. 

· Treated fairly and consistently and for decisions taken to result from a fair and reasonable process.

· Have the consequences of any failure to meet the required standards explained at each stage of the procedure.

· Able to appeal the decision reached as a result of any formal capability hearing.

· The employee is responsible for arranging their representation, providing their companion with copies of documentation, arranging for their witnesses to attend hearings and for producing statements. 

· If at any stage in the process poor work performance is attributed to misconduct such as negligence, laziness, carelessness or other willful acts, action to address this will transfer to an appropriate point within the Disciplinary Policy. Similarly, issues that fall within the scope of the Drugs & Alcohol and Managing Attendance policies will be processed in accordance with those policies.

· Where it is considered that an issue being dealt with via other policies is in fact an issue of capability, the matter will transfer to an appropriate point within this procedure.

· Where capability issues may be attributed to disability the Council will consider whether reasonable adjustments would resolve the problem.   In all cases, HR advice must be sought.

· This policy provides for a range of appropriate actions to be taken according to the significance and seriousness of the performance issue. Formal action can only take place following a capability hearing.
· Unsatisfactory performance can occur for a variety of reasons: once relevant skills being overtaken by new technology; reorganisation or changing patterns of work; increased complexity; revised working methods; increased expectations; revised standards; etc. Wherever possible, assistance and training should be given to enable employees to achieve new skills that may be required.

4.
Procedure

4.i
Stage 1 – Good management practice

Issues related to poor standards of work should be dealt with at the earliest opportunity with support given, where appropriate, to achieve the desired result. 

· Performance issues should be dealt with initially via the normal day to day PADA supervision discussion process. 

· Where performance issues arise, it should be made clear at an appropriate time that efforts to resolve these at Stage 1 aim to avoid proceeding to Stage 2.

· No record of the Stage 1 process will be placed on the personal file; however, managers should keep their own notes to evidence the efforts made to resolve the situation in line with the PADA process.

· The issues covered in the discussion must be confirmed in writing to the employee, including the specific performance issue, possible reasons for the problem, assistance provided or offered, the remedial action to be taken, future expected standards of work, and timescales. The employee may provide written comments that the manager must keep with the letter. 

· Employees will be given an opportunity to achieve the required standard and advised that if there is insufficient improvement, formal action will be taken. If there is no noticeable improvement within six weeks of starting the informal process, consideration should be given to moving to Stage 2, the formal process. 

· If performance improves to the required standard the manager must inform the employee in writing of the satisfactory outcome.

4.ii
Stage 2 - Formal Process

Use of the formal procedure should only be considered if efforts at Stage 1 have been unsuccessful or for more serious issues. 

Once the formal process has started, employees should be advised that their employment could be at risk if there is no improvement in their performance. 

Suspension

In cases where concerns about performance are of a serious nature, (e.g. following a specific incident, or as a result of an accumulation of events) suspension may be considered.  Suspension may be necessary to enable investigations to be carried out, for example where there is a need to preserve important evidence of performance, where relationships have broken down or where there are risks to an employee’s or the council’s property or responsibilities to other parties. 
Separate arrangements apply for the suspension of the chief financial officer (designated under section 151 of the Local Government Act 1972) and the monitoring officer (designated under section 5 of the Local Government Act 1972). In the case of Chief Officers, paragraphs 72 and 73 of the national agreement are also applicable. 

Process to be followed in capability cases
An employee will be invited, in writing, to a Capability Hearing for the unsatisfactory performance issues to be considered.  The letter will state:
· The date, time and place for the hearing.

· The reasons for the hearing, clearly detailing the poor performance and enclose copies of relevant paper work. 
· The employee’s right to be accompanied by a companion of their choice.

· A copy of the Capability Policy will also be enclosed.

The employee must be given one full calendar week’s notice of the hearing.

Procedure to be followed at a Capability Hearing

The Capability Hearing will be chaired by a senior manager (the Interviewing Officer) who will be accompanied by an HR adviser.  The interviewing officer will:

· Explain the procedure to be followed.

· State the nature of the capability issue under discussion.

Presentation of management and employee cases
· The manager will present the management case including information on the nature of the job, specific examples of unsatisfactory performance and the measures taken to date to improve the employee’s standard of performance.

· The employee and/or their representative will have the opportunity to respond to the information provided by the manager and present any further relevant information.

· The manager will have the opportunity to respond to the information provided by the employee at the hearing.

· The Interviewing Officer may ask questions of the manager and employee and seek advice from appropriate sources prior to reaching their decision.

· The Interviewing Officer may adjourn to consider the information presented or to seek further information. Where further information is provided, both sides will have the opportunity to comment.

· Having considered all of the information presented, the Interviewing Officer will make a judgement as to whether or not the level of performance is acceptable and, if not, decide the next course of action.
Outcome of the Capability Hearing

When considering possible outcomes of the capability meeting, and the duration of any further action, the Interviewing Officer should consider the following:

· Nature and level of the job;

· Level of incapability and the impact on the job;

· Likely level of improvement and whether this is sufficient;

· Actions taken to date to resolve the difficulties, whether these are sufficient and further possible actions;

· A pattern where capability remains satisfactory throughout a review period or following a warning / notification of the consequences of continued incapability to lapse soon after;

· Any other relevant factors

Possible action could include:

· Counselling

· Training 

· Allocation of suitable alternative duties within the Group, where available.

· Demotion with associated reduction in responsibilities 

· Dismissal. 

Where a decision is made to seek alternative duties that may be available within the Service or Group, the time allowed for seeking an appropriate post must be defined and realistic consideration should be given to the potential for identifying appropriate work for the employee.  The consequences of such a search being unsuccessful should be explained to the employee.

The corporate Redeployment Policy does not apply to capability cases except where they are related to ill health or disability.

The number of Capability Hearings to be held will vary according to the circumstances of each case. However, managing performance at this stage will not exceed a 6-week time period.

Outcome letter
· If poor performance is not found, the employee will be advised of this and have written confirmation within 1 calendar week of the meeting. There will be no record on their personal file.

· If poor performance is found, the employee will be advised of this and have written confirmation within 1 calendar week of the meeting. The written notification will include the:

· Precise nature of the poor performance and action to be taken;
· Effective date and length of time of the action and, if applicable, the date it will cease;

· Full reasons for the outcome of the hearing, including the issues that were considered (including mitigation) in reaching the decision and the rationale behind the decision;

· Required improvement within a specified review period, which should be no longer than a six week period, making clear the minimum standard which is acceptable, which should be realistic and reasonable in relation to the duties expected of the employee, where applicable;

· Notification of consequences of not meeting the standards required / continued incapability, where applicable;

· Notification of the right to appeal.

· Where dismissal is the outcome, this should be with contractual notice and the letter must state the effective date and reason for termination.

4.iii
Stage 3 – Capability Appeal
The employee may appeal to the Corporate Director against the decision reached at the Capability Hearing.  It is not a re-hearing of the case.  

The employee must appeal to the Director in writing, within 2 calendar weeks of the date of the letter confirming the outcome of the capability hearing.  The employee must state clearly the grounds for the appeal and provide any supporting information. 
The management statement will be sent to the employee at least 1 calendar week before the date of the appeal hearing, and will detail the decision taken and explain the reasons for this.  The management statement should also deal with issues raised in the employee’s appeal statement.

The capability appeal will normally be heard within 2 calendar weeks of appeal being received, however, with the agreement of all parties this time limit may be extended.

The procedure to be followed in the capability appeal is as detailed in procedure to be followed at a capability meeting, except that the employee will be the first to present their case. 
Decision
If possible, both parties will be recalled and advised of the decision; this will be confirmed in writing to both parties within 1 calendar week.

The decision of the Director may be to:

· Uphold the appeal and dismiss the decision;

· Substitute a less severe level of action;

· Dismiss the appeal and uphold the decision;

· Any other appropriate action, in consultation with the HR adviser
5.
Management Guidance

i.
Definition

Capability - Capability in employment is defined as “the ability of an employee to carry out the duties and responsibilities of their post assessed by reference to skill, aptitude, or any other physical or mental quality”. 

Incapability - Focuses on lack of skills/aptitude/competencies in one or more key aspects of the job. These are the areas of weakness that need to be identified and improved. Incapability may be attributable to new technology, changing legislation, reorganisation, changing work patterns or promotion into a new role. Managers should be particularly vigilant when these changes are taking place. 

Review periods – Review periods and the targets set must be realistic and reasonable taking account of the nature of the job, the extent of the poor performance and available training / support. For a job with few and simple tasks, a review period of a few days may be reasonable, particularly where the lack of capability is in a task which is fundamental to the job. 
Where the job is complex and effectiveness cannot be assessed in a short time, a review period of three weeks may be necessary, however review periods should not exceed six weeks in total except where absences occur within that period.  Advice must be sought from HR if these periods are to be exceeded.
ii.
Roles

Stage 1 Manager / Supervisor – Immediate supervisor or line manager responsible for monitoring poor performance, seeking to identify the cause and taking prompt, suitable remedial action as part of the day to day supervision process and good management practice.  Will present case to Capability Hearing.

Stage 2 Interviewing Officer – Senior manager who chairs the Capability Hearing and decides the outcome. The Interviewing Officer has authority to dismiss and will present case to the Capability Appeal.

Stage 3 Director – The Corporate Director or delegated representative who hears the Capability Appeal. Has authority to dismiss.

HR adviser - The HR adviser’s role is to provide advice throughout the procedure and to advise the Corporate Director of any breach in timescales.

iii.
What should not be dealt with through the Capability Policy

· Poor performance during a probationary period should be dealt with through probation. 

· Poor performance due to lack of application, carelessness or negligence should be dealt with as misconduct through the disciplinary procedure.

· Lack of skills or aptitude, which can readily be remedied by suitable training, coaching, mentoring, or increased supervision should be addressed at an early stage through the PADA supervision process.
· It is important to investigate the circumstances surrounding poor performance. For example employees with personal problems may benefit from counselling, a time management course could help staff prioritise their workload or closer supervision, newly promoted staff may require a mentoring programme. 

· On occasions poor performance may relate to an excessive workload and reorganisation of the job may be required. 
5.iv
Reducing the risk of poor performance

A genuine lack of capability may have been present for some time or as a result of a change in duties or personal factors affecting work performance. To minimise the risk of a capability problem occurring, managers and supervisors should ensure that:

· Job descriptions accurately convey the main purpose, scope and tasks of the job and should be current and relevant.

· Recruitment selection is thorough; to ensure that only those with the necessary skills and abilities to do the job are appointed. 

· Standards of performance are set and explained, with arrangements in place for training and supervision of all employees. Employees are in no doubt about what is expected of them. 

· New appointees receive induction and are aware of the conditions attached to the probationary period.

· Performance must be carefully monitored in the first few months of any appointment in order to identify specific development needs and check that performance is developing as expected.

· Consequence of not meeting the required standard is fully explained to the employee.

· Performance is discussed regularly with each employee, so they are aware of how they are doing.
· Where standards change because of a management decision, such as the introduction of new IT, computer based systems or new course the employee is informed, trained as required and made fully aware of their new obligations and the required standards.

· Workloads are manageable and resources sufficient.

· The needs of an employee with a disability are discussed with them in relation to possible impact on performance and, taking HR advice, any adjustments that may overcome potential difficulties are considered; this may include providing instructions and information on standards and targets in alternative format.
· Special attention is given to ensuring that employees for whom English may not be their first language understand instructions, standards and targets.

5.v
Variations for Chief Officers 

· For all employees who come under the Chief Officer JNC conditions of service the following will apply:-
· Stage 1 will be dealt with at officer level.
· Stage 2 will also be dealt with at officer level, except where dismissal is a  

possible option.

· Stage 2, where dismissal is a possible option, and stage 3 will be carried out by a politically balanced council committee.
· The Chief Executive in respect of Corporate Directors, and Corporate Directors in respect of other Chief Officers will operate the policy.  Different arrangements apply to the 151 Officer, and the Monitoring Officer

· In respect of Stage 1 the Chief Executive will deal with direct reports.  If proceeding to stage 2, the Chief Executive may require an appropriate officer and / or external advisor to prepare a report for the hearing.
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Authorised by: Chief Executive
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