
	FIXED-TERM AND TEMPORARY CONTRACTS POLICY


	Introduction:


This policy provides guidance about employing staff for a limited period, on a fixed-term contract. 

A fixed-term contract is defined, in accordance with The Fixed-term (Prevention of Less Favourable Treatment) Regulations, as:

“A contract of employment that is due to end when a specified date is reached, a specified event does or does not happen or a specified task has been completed”.

This definition of a fixed-term contract covers contracts that the Council has customarily referred to as fixed-term (because they are due to end on a specified date) and contracts that the Council has regarded as being ‘temporary’ contracts (which are linked to a specific outcome or event and therefore may only have an indicative end date, which would require either confirmation or amendment at a later date.  E.g. a contract that is for a period of up to 3 months pending the outcome of a recruitment exercise).

Please note that any reference in this policy to ‘fixed-term’ therefore also refers to temporary contracts.  

The following are examples of where the use of a fixed-term contract may be appropriate:

· Employed until a specified date is reached – when the external funding of a post ends

· Employed until a specified event has occurred – until an employee returns to work following maternity leave 

· Employed until a specified task is completed - setting up a new database or covering a seasonal peak in demand

	Application:


This policy applies to all employees who are employed for a limited period, on a fixed-term basis (important – please read the definition in the introduction), with the exception of school-based staff who, under local management arrangements, are covered by procedures adopted by the Governing Body of each school. 

In accordance with the Fixed-term (Less Favourable Treatment) Regulations and Council policy fixed-term employees are to be treated as if they were permanent employees with regard to:

· Equal opportunities in the workplace, including access to training and development (unless any difference can be objectively justified) and applying for internal vacancies

· Health and safety induction and procedures

· Terms and conditions of employment. 

Fixed-term contracts must not be used as a form of probationary trial period to evaluate an employee’s suitability for a post.  If a fixed-term employee’s attendance, performance or conduct is unsatisfactory this must be managed in the same way as it would if s/he were a permanent employee, i.e. in accordance with the Induction and Assessment Period Policy and Procedure, Disciplinary Policy, Absence and Attendance Procedure or Capability Policy.
	Recruitment:


It is Council policy that, wherever possible, Council employment is offered on permanent (indefinite period) terms.  This is because a perceived lack of job security or opportunity for development could create uncertainty for fixed-term employees and inhibit staff recruitment and retention.  It could also make maintaining stability for service users more difficult.   However, there will be times when the use of a fixed-term contract is objectively justified, for business reasons such as those specified in the introduction.  

Where a job needs to be undertaken for a fixed-term only, managers should consider whether it would be better in the circumstances to advertise the post as an internal / external Secondment opportunity, whereby, when the appointment ends, the secondee would return to his/ her substantive role.

The reasons why an appointment is for a limited period and the anticipated duration of the appointment (e.g. where employment is related to a task or an event, such as covering staff absence), or the specific date on which the contract will end (e.g. where the duration of the contract is subject to external funding for a fixed period), must be stated in the Authority to Recruit Form, any job advertisements, the employment offer letter and the employment contract.

Managers wishing to recruit staff for posts graded Scale 5 and above, whether or not this is for a limited period, may do so as per the Council’s Recruitment Policy, subject to having written authority from the Director of the department to recruit
, on an Authority to Recruit Form.  

However, please note that it is Council policy that all vacancies of three months or more duration are offered firstly to Redeployees.  

Posts scale 4 and below - Once the post has cleared the redeployment process the post may be offered as an internal secondment, or acting up opportunity for a period of up to 3 months.  Should these methods prove unsuccessful, the Manager may hire an agency worker via Matrix SCM.  The post will continue to be promoted through redeployment and, should a redeployee express an interest at any time, the Manager will be contacted and will need to consider the redeployee’s application, as per the Council’s Redeployment Policy. 
For information about other staffing arrangements such as engaging agency staff, casual (relief) workers, internal / or external secondments, please use the links below to access the appropriate policy and procedure.  
Casual Working Policy



HYPERLINK "http://enfieldeye/downloads/file/7396/principles_of_managing_agency_workers"

Managing Agency Workers Policy



HYPERLINK "http://enfieldeye/downloads/file/5648/hiring_managers_guide-matrix_for_professional_and_technical_workers"

Matrix Guide to Hiring Professional and Technical Agency Staff



HYPERLINK "http://enfieldeye/downloads/file/5646/hiring_managers_guide-matrix_admin_clerical_and_secretarial_workers"

Matrix Guide to Hiring Administrative and Secretarial Agency Staff


Secondment Policy



	Duration of Fixed-Term Contracts:


The Government’s aim is to curb the inappropriate use of successive fixed-term contracts (where the justification for using a fixed-term contract is that the need is short-term and temporary, yet fixed-term employment is repeatedly extended, and the overall duration of the employment becomes substantial). 

Under The Fixed-term (Prevention of Less Favourable Treatment) Regulations, the Government has restricted the use of successive fixed-term contracts to a maximum overall period of four years.  After four years fixed-term employment (please note that the four year limit took effect from 10 July 2002 and employment prior to this date is therefore discounted) the employee’s employment status would be regarded in law as permanent, unless the continuation of employment on a fixed-term basis can be objectively justified.  Managers should bear this in mind when they are considering future staffing needs, which may include whether to renew a fixed-term appointment.   Any concerns should be discussed with an HR Consultant or Adviser.

If an employee on a fixed-term contract considers s/he has acquired a right to a permanent employment contract s/he can submit a written request (stating reasons and the date from which s/he considers permanent employment was acquired) to his / her line Manager for this to be confirmed.   The Manager must respond in writing within 21 calendar days.  If the Manager considers the employee has acquired permanent status or is in any doubt about this s/he should contact the HR Consultancy Team - in good time so that the response time can be met.  In the event that permanent status is to be confirmed, Human Resources will write to the employee to confirm this.  If there is a strong business case for continuing employment on a fixed-term basis, (which can be objectively justified and is a necessary and appropriate way to achieve the business aim), the Manager must advise the employee of the reasons for this decision.   Appendix 1 refers.  If the employee is dissatisfied with the outcome s/he may raise a grievance. 
Here are two examples of the four-year calculation:

Example 1:

An employee is employed for a fixed-term period of one year from January 2004, followed immediately by two-year fixed-term employment from January 2005 until the end of 2006.  This is then extended for a further two years from January 2007 to the end of 2008.  The total period covered by these contracts is 5 years.  Under the Regulations, because of the four-year limitation on successive fixed-term contracts, the employee would be regarded as a permanent employee from January 2008 (and as explained above s/he can apply for written confirmation of this) unless continuing employment on a fixed-term basis can be objectively justified.

Note: The four-year limit does not apply to the first fixed-term contract.  However, as in the example below, if this is followed by another fixed-term period of employment, without a gap of employment in between the contracts, the employee could be regarded in law as a permanent employee from the commencement of the second fixed-term contract. 

Example 2:

A post ‘Specialist Adviser’ is externally funded for five years.  The first fixed-term contract of employment is for five years from 10 October 2001 until the date funding is due to expire.  Funding is extended for 2 years, so when the first fixed-term contract expires the employee is offered a further 2 years employment from 10 October 2006 – 9 October 2008. 

Offering employment for a further fixed-term triggers the four-year calculation.  

Employment under the first fixed-term contract was for 5 years; minus employment prior to 10 July 2002 - which does not count under the Regulations - this equals qualifying employment of 4 years and 3 months.  Because the employee has accrued at least four years qualifying employment, from the commencement of the second fixed-term contract the employee would, in law, be regarded as permanent unless continuing employment on a fixed-term basis can be objectively justified.

In this example, because the post is only funded for a fixed period, it might be objectively justifiable to continue employment on a fixed-term basis.  However, as funding had been provided for 5 years from October 2001 and then for a further 2 years consideration should be given to factors such as:

· The likelihood of further funding (from the same or another source) being available when the second contract expires

· Whether there is or will be a permanent ‘Specialist Adviser’ job vacancy into which the employee could be redeployed.  If this applies, Managers should refer to the Council’s  Redeployment Policy and if in doubt, contact the HR Consultancy Team for advice. 
	Contract Extension:


If a decision is taken to extend the contract
 the Manager must notify the relevant HR 

Administrator, stating the period and purpose of the contract (e.g. for a fixed-term until X date to complete X project, or to provide further sickness cover for a period of up to X months) and confirming that the same contractual terms and conditions will apply.   The HR Administrator will formally advise the employee that the contract has been extended.  

If the Manager offers to renew the contract and the employee declines the offer the employee should confirm this in writing.

It is important to note that not extending a fixed-term contract could be regarded as unlawful discrimination if the reason/s for this are related to:

· Disciplinary or capability issues - It is essential that Managers deal with a fixed-term employee’s disciplinary and capability issues in the same way as they would deal with those of a permanent employee, i.e. in accordance with the relevant Council policy – the Induction and Assessment Period Policy and Procedure, Absence and Attendance Procedure, Capability Policy, or Disciplinary Policy
· Pregnancy, or which could reasonably be perceived as related to pregnancy - In the event that a pregnant employee’s fixed-term contract is expiring and it is not reasonably practicable to extend the contract the employee is to be offered suitable alternative employment.  This will apply regardless of whether the expected week of childbirth is within the contractual period, or after it is due to expire.  Please note that, because of the circumstances, her redeployment would have precedence over that of any other employee on the redeployment list.  Managers should contact their departmental HR Consultant / Adviser to discuss redeployment.

	Dismissal and Redeployment:


Ending a fixed-term contract is treated in law as a dismissal.  This applies whether the contract is ending on the date it is due to expire, or is to end earlier than the expiry date.

In accordance with statutory dismissal procedures
, Managers must arrange a meeting with the employee to discuss the intention to end the contract and the reason/s for this, and confirm the outcome of the meeting in writing.  When arranging the meeting, the Manager must inform the employee that s/he can bring along a Trade Union Representative or work colleague to the meeting if s/he so wishes. 
Fixed-term employees whose contracts are ending will have:

1. full redundancy rights (if they are made redundant and have at least two years local government service).  Where the reason for ending a contract is redundancy, Managers must refer to and take action in accordance with the Council’s Redundancy Policy and Redundancy Procedure.  

Whether there is a redundancy situation would depend on the reasons for the fixed-term contract and why the contract is ending.  For example, there would not be a redundancy situation if a fixed-term contract, for the purpose of covering an employee’s maternity leave, ends when the employee returns to her job.  This is because the work for which the fixed-term employee was employed has not ceased (is not redundant).
Please note that fixed-term employees must not be selected for redundancy purely because they are on a fixed-term contract.  However, where fixed-term employees have been brought in specifically to complete particular tasks or to cover for a peak in demand, it might be objectively justifiable to select them for redundancy at the end of their contracts.  In the event that this situation arises, Managers are advised to discuss the issue with their department’s HR Consultant / Adviser. 
2. statutory protection if they are unfairly dismissed (if they have at least one year's service with Enfield Council)

3. the right to assistance in finding suitable alternative employment via the Council’s redeployment process (if either of the service criteria referred to in 1) or 2) above are met).  For further information, please refer to the Redundancy Policy.  Managers of fixed-term employees who do not meet the redeployment criteria should inform their staff about any current or forthcoming vacancies within their service area and ensure they have weekly access to viewing Council vacancies on Enfield Eye.
4. the right to appeal to an Assistant Director against the dismissal (decision to end the contract).

Managers are to take action regarding staff who are leaving in accordance with the Leaving the Council Procedure, including completing the Leaving Notification Form.

	Contractual Notice:


Employees would be entitled to the notice specified in their fixed-term contract in the event that:

· The employee works past the end of a contract (e.g. the original contract was for three months and this was extended in writing for a further three months, but the employee has worked for eight months) 

· For business reasons, the contract is to end earlier than the contract expiry date, for example:

· A Project Manager is given a one-year fixed-term contract.  However, the provision of additional resources results in the project being completed earlier than expected; or 

· An the employee whose work is being covered is returning from maternity leave earlier than she had stated

There is no requirement to give notice to an employee whose contract is ending on the date specified in the employee’s fixed-term contract, unless doing so would result in redundancy (see the section ‘Dismissal and Redeployment’).  However, it is good employment practice and Council policy to let the individual know as far in advance as is practically possible that the contract won’t be extended as this will give the employee a greater opportunity to find further employment.  Managers should ensure that, as in the section entitled Dismissal, the employee has been given an opportunity to discuss the decision to end the contract and that the outcome of the meeting has been confirmed in writing.

	Right of Appeal:


The employee has the right of appeal against dismissal (by reason of ending the fixed-term contract) to the appropriate Assistant Director, who may delegate the hearing of the appeal to a Senior Manager.  A HR representative should also be present at the appeal hearing.  

The appeal must be in writing and submitted within 5 working days.  The employee should clearly state why s/he feels the dismissal (by reason of ending the fixed-term contract) is unreasonable.  The employee has the right to be accompanied at the hearing by a trade union representative or work colleague.

The Manager hearing the appeal should arrange the appeal meeting within 15 days of receipt of the appeal and confirm the decision in writing within 10 calendar days of the appeal meeting.  Please see Appendix 2 for Model Letter – Outcome of Appeal Hearing.  The decision made is final, and the employee will not have any further rights of appeal.

	Procedural Summary:


This is a summary of the key points - please refer to the relevant sections of the policy before taking any action:

· Recruitment  - The reasons for an appointment being for a limited period rather than permanent (indefinite period), and the fixed period or anticipated duration of the appointment must be specified in the Authority to Recruit Form, in job advertisements, the offer letter and the employment contract

· Contract Extension - If the contract is being extended, (subject to prevailing authority process.  At time of writing, managers must obtain the Leaner Board’s agreement) the Manager is to advise HR Administrator so that this can be confirmed in writing
· Application – Any action taken to deal with unsatisfactory probation / assessment period, attendance, conduct or performance must be carried out in accordance with the relevant policy

· Duration of Fixed-term Contracts – A fixed-term employee who has been employed for four years or more can apply for confirmation that s/he has acquired permanent employment status.  The request must be responded to in writing within 21 calendar days.  If the Manager considers permanent contractual status applies s/he must advise HR Consultant / Adviser so that HR can confirm this in writing.  If the Manager considers there are business grounds for continuing employment on a fixed-term basis the Manager writes to employee using Appendix 1 and sends a copy to HR
· Dismissal and Redeployment - If the contract is ending (see also Notice below) this is regarded in law as a dismissal and the Manager must meet with the employee, who can be accompanied by a trade union representative or work colleague if s/he wishes, to discuss the reason/s for ending the contract and confirm the outcome of the meeting in writing – Appendix 2, a copy of which is to be sent to HR

If the employee meets a length of service criterion for inclusion on the redeployment list the Manager should notify HR Consultant/ Adviser. The Redeployment Policy refers. Otherwise, the Manager should advise the employee of any current or forthcoming vacancies within his / her service area and ensure employee can view Council vacancies on Enfield Eye at least once a week.

If the reason for ending a fixed-term contract constitutes a redundancy action must be taken in accordance with the Redundancy Procedure and in consultation with HR Consultant or Adviser.

Action regarding an employee who is leaving must be taken in accordance with the

Leaving the Council Procedure.



· Contractual Notice – The employee must be advised of the intention to end the contract as far in advance as is reasonably practicable. The employee is to be given contractual notice, where applicable

· Right of Appeal - If the employee appeals against dismissal / ending the contract the appeal must be heard by an Assistant Director or nominated Senior Manager within 15 days and the decision issued in writing within 10 days of the appeal meeting – see Appendix 3, a copy of which is to be sent to HR
	Legislation:


· Sex Discrimination Act 1975 

· Employment Rights Act 1996

· The Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000

· The Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002

· The Statutory Dispute Resolution Procedures, sections 29-34 of the Employment Act 2002 and The Employment Act (Dispute Resolution) Regulations 2004

· The Employment Act 2008, sections 1-7 and schedule 1, part 1


	Model Letter – Request For Confirmation of Permanent Employment Status

	Letter to be issued within 21 days of receiving request.

If having read this policy you have any doubts about the request, consult Human Resources before issuing this letter


[Title, initial and last name of employee] 
[Address 1] 
[Address 2] 
[Address 3] 
[Postcode] 
[Day] [Month] [Year] 
Dear [Title and last name of employee]
I have considered your request dated [insert date] for confirmation of permanent employment status, with effect from [insert date employee has given].

Unfortunately, I am unable to agree to your request because there are business grounds for continuing your employment on a fixed-term basis, as follows: (state the business grounds for the decision to continue employment on a fixed-term basis, which must be objectively justifiable and a necessary and appropriate way to achieve the business aim)

I enclose a copy of the Council’s Fixed-term and Temporary Contracts Policy for your reference.
 Yours sincerely 

[First name] [Last name] 
[Job title]

	Model Letter – Decision About Ending Fixed-term Contract 

	
If you are issuing a dismissal decision you should consult HR to ensure that, where applicable, the appropriate notice and assistance with finding redeployment are covered in the dismissal notice.  If you are intending to extend employee’s contract please notify HR Administrator, so HR can arrange to formally notify the employee. Send a copy of this letter to HR for retention on personal file.


[Title, initial and last name of employee] 

[Address 1] 
[Address 2] 
[Address 3] 
[Postcode] 
[Day] [Month] [Year] 
Dear [Title and last name of employee]

Re: Dismissal Due to Ending Fixed-term Contract
We met on [insert date and place] to discuss the intention to end your fixed-term contract on
[insert date].  I explained my reason/s for proposing to end your contract on this date, which is / are [enter the reasons].

You were accompanied at the meeting by [insert name].  Or

You chose not to be accompanied at the meeting.

At the meeting, you were given the opportunity to ask questions and comment on ending your contract.

You stated that [insert relevant text].  
[insert either………] I have given careful consideration to your comments.  However, I regret to inform you that, for the business reasons set out below, 
[Insert if notice not issued]  your employment will end on [Insert date], when your fixed term contract expires.  

[Or insert if issuing notice…] I am issuing you with [Insert notice period] weeks notice of the termination of your temporary / fixed term employment, and your last day of employment will be [Insert date].
[Insert if above dismissal decision refers] The reasons for the dismissal are that [enter relevant text] 

You have the right to appeal against this decision.  Should you wish to appeal, please write to the [Assistant Director’s Job title, Name, Location] within 5 calendar days of receipt of this letter. [NB: hand deliver or send by recorded delivery]

[or insert………] Having considered your comments I have decided that, for the reasons set out below, your contract will not end, as I originally proposed.  Instead, we discussed extending your appointment [insert anticipated duration or specific end date and reasons for offering an extension].  Human Resources will write to you to confirm the extension of your contract.

Yours sincerely 
[First name] [Last name] 
[Job title]
	Model Letter – Outcome of Appeal

	A copy of this decision is to be sent to the Manager and to Human Resources


[Title, initial and last name of employee] 
[Address 1] 
[Address 2] 
[Address 3] 
[Postcode] 
[Day] [Month] [Year] 
Dear [Title and last name of employee]
You appealed against the decision issued by [insert name of Manager] to dismiss you, by ending your fixed-term employment.  

Your appeal was heard on [insert date, time and place] by [insert names and job title of Assistant Director or senior Manager nominated to hear the appeal].    

You were accompanied at the appeal hearing by [insert details], or
You chose not to be accompanied at the appeal hearing.

I am writing to confirm that the decision to [enter details of the original decision] is

[insert upheld or revoked as appropriate, and if original decision is revoked give details of decision that replaces it].

You have now exercised your right of appeal under the Fixed-term and Temporary Contracts Policy and the above appeal decision is final. 
 Yours sincerely 

[First name] [Last name] 
[Job title]

� Recruiting on a fixed term (including temporary) basis is subject to any other approval processes that the Council may apply from time to time.  At the date of publication this includes obtaining recruitment approval from the Leaner Board


� Please note that at the time of writing managers must have the Leaner Board’s authority to extend a contract


�Also complies with ACAS Code of Practice, which is effective from April 2009 and replaces the statutory dismissal procedures
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