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	London Councils Housing Directors 

	Court of Appeal Funding Request
	 Item no:
	 11

	Report by:  
	Nigel Minto
	Job title:
	 Head of Housing Services and Equalities 

	Date:
	1 February 2008

	Contact Officer: 
	 Nigel Minto

	Telephone:
	 020 7934 9813
	Email:
	 nigel.minto@londoncouncils.gov.uk

	Summary:
	London Councils has received a request from LB Harrow for assistance from the Housing Directors’ Legal Fighting Fund for £25,000 (this represents 50% of the actual costs for this case).  The current balance of the fund is £69,600.  
This report outlines the criteria for funding from the Housing Directors’ Legal Fighting Fund; the legal case in question and; the reasons LB Harrow believes it meets the criteria of the Fund.

	Recommendations:
	1. Directors are asked to note:

1. In May 2003 Directors agreed to set up a legal fighting fund to be administered by RB Kensington & Chelsea. (paras 2.1-2.4)
2. The current balance of the fighting fund is £69,600. (para 2.3)
3. LB Harrow’s request for assistance from the directors’ fighting fund. (paras 3.1 - 3.3) 
2. Directors are asked to consider:

1. Whether to agree to fund £25,000 of LB Harrow’s litigation costs from Housing Directors Legal Fighting Fund. (para 3.9)


1. INTRODUCTION

1.1 London Councils has received a request from LB Harrow for assistance from the Housing Directors’ Legal Fighting Fund. 

1.2 The case involves a housing duty decision that was reversed on appeal with the result that LB Harrow has now been found to have a full housing duty.

1.3 LB Harrow believes that it must appeal, as failure to overturn this decision may set a precedent that could oblige other London Boroughs to accept a full housing duty in similar circumstances.
1.4 This report outlines Harrow’s request, Counsel’s advice to Harrow and provides details of the Housing Directors’ Legal Fighting Fund and the current balance.

2. BACKGROUND

2.1 In March 2003 a request was made to Housing Directors to set up a legal fighting fund, ‘for the purposes of funding cases being run by one or more boroughs, which have a major, implication for all boroughs’.

2.2 In April 2003 the ALG Housing Directors Steering Group considered this request and approved a letter to be sent from (the then chair), Chris Wood, to all London housing directors, and that the matter be discussed at the Housing Directors meeting in May 2003. 

2.3 The minutes of the May 2003 meeting record that Chris Wood had written to all housing directors and that 12, boroughs had responded and given a commitment.  It was agreed that the fund would be administered on a behalf of Housing Directors by RB Kensington & Chelsea. The current balance of the fund is £69,600
2.4 The fund has three criteria:

· the Local Authority must have received counsel’s advice on the case. 

· the case must have significant importance to London Boroughs 

· the case must be at the Court of Appeal or House of Lords.

3.       REQUEST FROM LB HARROW
3.1 LB Harrow is considering  appealing against Recorder Hochhauser QC’s decision on 18th October 2007 to allow Ms Ibrahim’s (Housing Act 1996, section 204) appeal against Ms Hunnisett’s  original review decision dated 29th March 2007. 
3.2 In this case (LB Harrow vs Ms Ibrahim), Ms Hunnisett originally found in favour of LB Harrow, that Ms Ibrahim was not eligible for housing assistance.   However, in October (2007), this decision was reversed on appeal, with the result that LB Harrow will almost certainly owe Ms Ibrahim a full housing duty.  
IMPLICATIONS
3.3 The full details of this case can be found in Counsel’s opinion, which is included as   Appendix 1.
3.4 Shelter is representing Mrs Ibrahim.   Harrow proposes that if they do not to appeal against County Court decision, Shelter might cite the case as a precedent for similar County Court cases in the future.  
3.5 LB Harrow take the view that the decision to overturn the original decision on appeal has resulted in a lack of clarity on housing duty in this instance and that in similar future cases, this lack of clarity might result in additional costly appeals.  It appears that the lack of clarity in this particular case centres on conflicting interpretations of EU law and domestic law.  LB Harrow believes that it is in the interest of boroughs collectively to seek clarity and now.  
3.6 LB Harrow anticipates that the number of legal challenges made on similar grounds to this case will increase in future if they do not appeal.
3.7 The appeal decision appears also to have implications for housing benefit eligibility.  The administration of housing benefit requires a determination of eligibility in accordance with the Housing Benefit Regulations 2006. These Regulations also require a local authority to be satisfied as to the eligibility of applicants and in the case of European Economic Area (EEA) nationals, to establish whether enforceable community rights are being exercised. These are additional costs that local authorities would require to consider. 
FUNDING
3.8 LB of Harrow has made several attempts to limit its court costs: 
· Firstly, by applying for a protective costs order, which has been rejected by the Court of Appeal. 
· Secondly, by attempting to settle the issue of costs with the Treasury Solicitors Office. The Treasury Solicitors Office will not agree. 
· Harrow is prepared to minimise its costs exposure by collaborating with the Treasury Solicitors office in respect of legal representation before the Court of Appeal, insofar as it does not compromise the Council's case. 
3.9 LB Harrow have been advised that their total legal costs are likely to be up to £50,000 and are asking that 50% (£25,000) is met through the housing directors legal fighting fund.
APPENDIX 1 - COUNSEL’S ADVICE, OTOBER 2007
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_________________________

1. On 18th October 2007 Recorder Hochhauser QC allowed Ms Ibrahim’s Housing Act 1996, section 204 appeal against Ms Hunnisett’s review decision dated 29th March 2007 to the effect that Ms Ibrahim is ineligible for housing assistance and made an order reversing that decision. As a result, the Council will almost certainly owe Ms Ibrahim a full housing duty.

2. The sole basis of the Recorder’s decision was that whereas Ms Hunnisett had correctly applied the statutory provisions contained in regulation 10 the Immigration (European Economic Area) Regulations 2006, those regulations are incompatible with Community law. In particular, according to the Recorder they fail to give effect to Article 12 of Regulation (EEC) No 1612/68 as interpreted by the European Court of Justice in Cases C-389 & 390/87 Echternach & Moritz and C-413/99 Baumbast & R. The Recorder readily acknowledged that his decision raised matters of general importance and said that if the rules allowed him to grant permission to appeal he would readily do so.

3. The upshot of this decision is that Ms Ibrahim will be entitled to housing assistance (Part 6 as well as Part 7) for as long as she remains the primary carer of school-age children (and if this situation persists for five years she will accordingly qualify for permanent rights of residence in the UK) even though (a) she is neither a citizen of the EU nor economically active; (b) she is no longer living with her husband (a Danish national) and does not want him included on her housing application, or (c) her husband is no longer economically active in the UK or (at the date of the review) even living here.

4. The Council is considering its position in the light of the Recorder’s decision and I am asked to advise accordingly. Any appeal must be brought within 21 days of the decision.

5. Costs considerations almost invariably play a part in a decision as to whether an appeal should be brought or not especially where, as here, the proposed respondent is publicly funded and therefore enjoys costs protection. However, there are in general two situations in which a local authority can justify an appeal to a higher appellant court. The first is where the legal or factual merits of the appeal are considered to be sufficiently good as to justify the risk of an adverse order for costs.

6. The second is where it is in the authority’s strategic interests to bring an appeal even if the merits are finely balanced. In such a case the authority will look not merely at the costs implications of the case in hand but will factor into its consideration any longer-term financial implications of leaving the decision of the lower court undisturbed. An example is the case of Osmani v Harrow LBC where, despite failure in the higher courts, the case raised sufficient awareness of a problem regarding the practical application of the statutory scheme as to prompt the government to effect an immediate law change as a result of which future disputes were reduced or avoided altogether.

7. In my view the present case certainly falls within the second category of cases but possibly also into the first, for the reasons set out below. Ms Ibrahim’s case is by no means unique. The Council has received at least four other ‘Baumbast’ cases this year alone, two of which resulted in litigation though neither reached a final hearing. Pieczonka was one such case in which the arguments were virtually identical to those in Ms Ibrahim’s case. I confidently predict there will be more.

8. The costs to the Council of fighting these cases are significant. They are extremely complicated and require considerable court time. Ms Ibrahim’s case necessitated three days in court (including judgment) and no fewer than five sets of written submissions on behalf of the Council alone. Pieczonka had been set down for a two-day hearing. In each case there were related judicial review claims. The Council usually has to provide accommodation to the applicant in these cases because judges tend to grant interim relief as the issues are too complex to be dismissed summarily. There are also indirect costs to be taken into account, such as officer time.

9. SHELTER often act in these cases and can be expected to give maximum publicity to any success. The Recorder’s decision in Ibrahim will almost certainly be widely reported and relied upon by applicants both in Harrow and elsewhere. The decision is technically not binding on any other court but another judge would have to consider it nonetheless. There is also concern that the ruling could assist Accession State nationals who gain full EU rights after one year’s employment in this country. A number of such persons currently live in the borough many of whom have school-aged children.

10. As regards the legal merits of Ms Ibrahim’s case, the nub of the argument is whether the purposive approach to Article 12 of the 1968 Regulation taken by the ECJ in Baumbast was effectively overridden by the 2004 EU Directive on citizens’ rights. Both Harrow and the Secretary of State contended it had, not least because otherwise there would be two rights of residence under Community law (one under the Baumbast ruling and the other under the Directive) both aimed at the same mischief, which is absurd. The 2004 Directive, it is contended, codified the law with regard to rights of residence.

11. The Recorder was much influenced in his decision by the way in which the ECJ had dealt with the issue in Baumbast, and in particular the order in which it considered the three issues referred to it. In my view he placed too much emphasis on that point and failed to appreciate that all the Court was asked to do was to give rulings on specific questions. The Recorder also rejected the relevance to the decision of Mr Baumbast’s self-sufficiency even though in the recent case of Abdirahman
 the Court of Appeal plainly considered that to be a pertinent factor. That case was cited to the Recorder in argument but not mentioned at all in his judgment.

12. There is a risk if the Recorder’s decision is appealed that the Court of Appeal will refer the case to the ECJ for a preliminary ruling as to the status of the Baumbast decision in the light of the 2004 Directive and, if it does, the matter could potentially be delayed for some considerable time. In my view, however, the Court of Appeal will be very reluctant to make a referral because of the impact this case has on domestic issues. I expect it would look closely at the background materials to the 2004 Directive to decide whether it is in fact capable of deciding the issue for itself.

13. In overall terms I would assess the prospects of a referral to the ECJ at 60/40 against referral and the overall prospects of success, in the absence of a referral, at 60/40 in the Council’s favour. It would be very difficult to assess the prospects of success before the ECJ as much will turn on how the UK government presents its case. Further consideration should be given to the merits of a referral if and when one is made.

14. Those odds (i.e. 40% chance of failure) would not normally encourage a local authority to appeal. This, however, is not the usual case because the problem (if there is one) was created not by the local authority but by central government. The Council applied (correctly as the Recorder found) and in good faith regulations which constitute the relevant statutory scheme and which expressly purport to comply with the Echternach and Baumbast rulings (see, in particular, the Explanatory Notes to the (European Economic Area) (Amendment) Regulations 2003). No departure from that position is indicated in the 2006 EEA Regulations.

15. Even the Court of Appeal has been lead to believe that the regulations are compliant with Baumbast: see Tower Hamlets LBC v Deugi
. The Secretary of State for the Communities and Local Government, whose Code of Guidance local housing authorities are required by section 182(1) of the Housing Act to “have regard to”, clearly also believes the 2006 EEA Regulations to have laid down a comprehensive scheme as regards the rights of residence of EEA nationals: see particularly Chapter 9 and Annex 12. Paragraph 5 of the annex states: “The Immigration (European Economic Area) Regulations 2006 … implement into UK domestic law EC legislation conferring rights of residence on EU nationals …”. If the Council has misunderstood the law then it finds itself in very distinguished company.

16. In those circumstances I am firmly of the view that the Council should, at the very least, make an application for permission to appeal coupled with applications for expedition of the appeal, a stay of performance of the full housing duty and a protective costs order against the Secretary of State, in the event that she does not volunteer to pay those costs as asked. Whilst there appears currently to be no precedent for such an order against a Secretary of State, it is arguable that the general principles applicable to protective costs orders enunciated by the Court of Appeal in Rita Goodson v HM Coroner for Bedford & Luton & Others [2005] EWCA Civ 1172 support the making of an order in the present case.
17. The matter is one of public importance and it is in the interests of local housing authorities everywhere that the regulations they are required to apply are compliant with Community law. Although one of the criteria applied in that case was that the applicant had no private interest in the outcome of the appeal (plainly Harrow does have such an interest) the need for that requirement was seriously doubted by the Court of Appeal in the subsequent case of R (Derek England) v Tower Hamlets LBC & Team Ltd & Others (Interested Parties) [2006] EWCA Civ 1742. The Secretary of State may be reluctant to run the risk of the Court of Appeal setting an adverse precedent and may be persuaded, therefore, to concede.
18. Even if the Court of Appeal refuses to make a protective costs order I would recommend an appeal. If the “Baumbast” issue is to be taken to the Court of Appeal (as inevitably it must) then this is as good a case as there could reasonably be in which to take it. The facts are comparatively simple and uncontroversial. There is nothing remarkable about Ms Ibrahim’s circumstances to suggest that the Court of Appeal would be compelled to take a more sympathetic view in her case. The Recorder made a finding to the effect that the Council applied the statutory scheme correctly and the Recorder’s judgment is clear and focused. In the Court of Appeal it would be a “straight fight” on the compatibility of the EEA Regulations with Article 12 of the 1968 Regulation. I very much doubt whether a better case would come along even if there was the luxury of time to wait for one, which clearly there is not.

19. The Secretary of State would be a party to the appeal. The respondent (Ms Ibrahim), if successful, would only be entitled to only one set of costs and those are likely to be awarded against the Secretary of State rather than the Council which is, in effect, the innocent party. The Council would probably still have to pay its own costs in those circumstances (unless the Court can be persuaded that the Secretary of State should pay them) but that is not at all unusual in relation to a publicly-funded litigant, as explained above.

20. In the absence of an appeal, the Council would be left in a very difficult position both in this and other ‘Baumbast’ cases. On the one hand it has the statutory scheme requiring it to do one thing whilst, on the other hand, it has the Recorder’s judgment stating it must or ought to do something else. On this basis alone the Council arguable has no option but to appeal.

21. If the Council elects to apply for a protective costs order then it is imperative that it files cogent evidence in support thereof. It would not be sufficient merely to state that the Council has insufficient funds to bring an appeal. Lack of resources is often pleaded by local authorities and will cut little or no ice with the Court of Appeal. It will be necessary to put in comprehensive and focused evidence to the effect that budgetary constraints are such that, money spent fighting this or future ‘Baumbast’ cases will necessary divert funds away from more meritorious litigation such as recovering rent arrears or combating anti-social behaviour.

22. It will also be necessary to provide the Court with a detailed projected costs schedule and evidence supporting expedition. If necessary, junior Counsel should be instructed to prepare this evidence in view of its importance and urgency.

23. I await further instructions. In the meantime I shall be happy to advise further by telephone or in conference if necessary. I shall be out of London for the next two days but can be contacted, if necessary, via my Clerk.

Gray’s Inn

London

22nd October 2007

� Abdirahman v SSWP [2007] EWCA Civ 657, paras 32(iii), 32(iv), 43 (per Lloyd LJ) & 68 )per Moses LJ) 


� [2006] EWCA Civ 159, para 3 per May LJ





